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LEGAL EDUCATION AND THE FAILURE OF 
THE BAR TO PERFORM ITS PUBLIC DUTIES. 





Mr. Wm. Draper Lewis in an able address 
delivered at St. Paul last August, after stat- 
ing that the function of the legal profession 
is to administer justice, says: 

‘‘Whether at any particular time or in any 
particular country that particular service is 
being efliciently performed must be tested by 
the answer of the facts to three questions. 
First, are ethical standards of the members of 
the profession clear and tending to improve? 
Second, does the law, whether expressed in 
the development of ‘cases’ or legislation tend 
to correspond to the felt sense of right in the 
community? Third, is the law administered 
with reasonable certainty and dispatch?’’ 

We have not space to take up what he has 
to say of the first and second propositions. As 
to the third, ‘‘is the law adminirtered with 
reasonable certainty and dispatch?’’ He 
says of the law both civil and criminal, ‘‘our 
failure to perform the service which the com- 
munity may of right expect is almost com- 
plete.’’ Thisis a sweeping statement, but 
unfortunately it is as true as it is sweeping. 
If it takes from two to four years to get 
cases tried in our supreme courts after 
reaching such courts, there is something radi- 
cally wrong in the administration of the law. 
The bar is justly held responsible for such a 
condition and justly gets the distrust of the 
public for permitting 1t to exist. Such a con- 
dition is ruination to a great deal of good 
legal Susiness, while affording a refuge to 
unscrupul>us members of the profession. In 
an English law journal, not long since, we 
read of a delay in the trial of civil appeals 
cases of nine months, as being regarded a3 
‘‘scandalous.’’ There is no more excuse for 
such delays in this country than in England. 
If an order of things, which is deplored in 
England by English journals, was brought 
about in some of our states the people would 
ery out, ‘‘what a magnificent reform!’’ It 
would be a good reason for the governors of 
many of our states setting a day apart for 
thanksgiving and general rejoicing, and yet 





what are our governors or our state bar as- 
sociations doing about the matter more than 
to grumble a little. Before our government 
was formed the law’s delays were deplored 
and a protest was made in the declaration of 
independence and one of the provisions of the 
magna charta was, ‘‘justice to be adminis- 
tered without sale, denial or delay.’’” What 
has the effect been upon this outrageous abuse 
of government since the United States have 
a constitution and each separate state also? 
In the laws of our land is the government it- 
self, for which our bench and bar are most 
responsible. Is it a wonder that distrust is 
abroad in the minds of the people when we 
consider the manner in which our laws are 
executed? What has the declaration of in- 
dependence amounted to in this respect? Is 
not the fact that in some of our states the 
courts are four years behind in their work a 
most significant one? A gentleman speak- 
ing to the writer recently of a suit brought 
against him in regard to some real es- 
tate, said, ‘‘the fact that it took three 
years to reach a case in the supreme 
court before a decision could be rendered 
amounted to blackmail, when some unre- 
sponsible person, with any kind of a pretext 
for a suit, could practically take it out of 
market, not only for three years, but perhaps 
a much longer time.’’ Insuch a case, is it not 
a serious thing that we have not means to 
reach such a case at least in nine months, 
which in England is regarded as a scandalous 
delay? In the administration of the criminal 
laws what chance has the poor man as com- 
pared with the rich who are able to hire the 
best legal ability to defend them? And how 
frequently a criminal escapes through the 
bare technicalities of the law. Some of our 
greatest legal minds cry out against the evil 
of too much law, but what are our bar asso- 
ciations doing to remedy theevil? It is true 
that in some places there is an awakening and 
some effort has been putforth. But to be 
really effective the whole bar of the land 
should be roused to action to remedy the 
abuses which are creeping in more and more 
as the years advance. Is a lawyer fit to be- 


long to a profession and regard none of the 
duties which he owes to that profession? If 
the whole bar would awaken to the fact that 
each member of it owes a duty to his profes- 
sion, the selecting of the material for the judi- 
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ciary would be completely in the hands of the 
lawyers who are best able to judge of the ma- 
terial with which our various benches should 
be composed. The growing distrust among 
the masses of our land in its laws and their 
administration, means that the very founda- 
tions of our government are in danger, for it 
must ever- be kept in mind that the due ad- 
ministration of the law is government itself. 

Since lawyers are the most conspicuous and 
trusted of leaders and teachers, those who 
really discharge their public functions are 
the ones who are throwing radiant splendors 
ever the profession. Those who refuse to 
discharge their public functions are narrow 
visioned, selfish, and are the ones who are re- 
sponsible for the constantly increasing dis- 
trust which is growing in the public mind. 
The fact is that the legal profession, as a 
whole, is selfish and slow and it is no wonder 
that it is losing ground in public esteem. It 
needs to be stirred up from the foundations 
and put face to face with the fact that it has 
duties to perform, debt: to be paid to the pro- 
fessioy, and we all need to ask-ourselves if we 
have paid the debt. Many a lawyer who is 
elected to the legislature or to congress or 
any great office, gets the idea that the public 
owes him a debt of gratitude. The public 
will recognize the debt when it sees that such 
a lawyer is paying the debt he owes the public 
for the confidence it has bestowed. When 
such an one with unselfish devotion advances 
the public weal, the public will generously 
and enthusiastically respond. We have had 
too many failures, and this Mr. Lewis attests 
when he says ‘‘our failure to perform the 
service is almost complete.’’ 








NOTES OF IMPORTANT DECISIONS. 





ENFORCEMENT OF FREIGHT CHARGES BY A 
SALE OF Goops CAN NOT BE LEGALLY,ErFr- 
KECTED WITHOUT GIVING CONSIGNOR NOTICE 
WHEN.—An interesting question is considered by 
tthe Supreme Court of Georgia in the recent case 
of Southern Ry. Co. v. Born Steel Range Co., 55 
S. E. Rep. 173. 

‘The case was decided by the court on an agreed 
state of facts, which sufficiently appear in the 
opinion, which was as follows: ‘‘It affirmatively 
appears that the defendant railway duly per- 
formed its duty as a common carrier to safely 
transport the shipment to destination. After 
placing the shipment ina place of safety, the lia- 





bility of the company as an insurer ceased, and 
its liability as a warehouseman began, unless the 
local custom prevailing in Savannah as to giving 
notice to consignees entered into and became a 
part of the contract of shipment. Ga. & Ala. Ry. 
v. Pound, 111 Ga. 6, 36S. W. Rep. 312. However 
this may be, the company is not chargeable with 
any default in failing to observe this local custom 
or in not making delivery to the consignee, who 
could not be located. Relatively to hit, the com- 
pany had a statutory right to dispose of thé ship- 
ment at public auction, upon compliance with the 
requirements of Civ. Code, 1895, § 2303, after wait- 
ing upon him without avail until June 7, 1902, to 
appear and pay freight and warehouse charges. 
But some time prior to that date the company had 
received notice that the consignor was the owner 
of the shipment; and even if it was under no 
legal duty to have previously notified the con- 
signor of its liability to locate the consignee 
(American Sugar Co. v. McGhee, 96 Ga. 27, 215. 
E. Rep. 383), the company was under a duty, after 
becoming informed of the ownership of the prop- 
erty, to hold the shipment a reasonable time sub- 
ject to the order of the consignor. Of course the 
company had a lien on the property for freight 
charges (Civ. Code, 1895, § 2287), and the con- 
signor would be under an obligation to settle with 
the company for the freight and storage charges 
before exercising the right to receive the ship- 
ment at Savannah or to direct a reshipment of the 
property. Penn Steel Co. v. Ga. R. Co., 94 Ga. 
636, 21S. E. Rep. 577. Before it was sent to 'Toc- 
coa for sale at public auction, the consignor had 
requested the railway company to return the ship- 
ment. The charges claimed thereon were not, it 
is true, tendered to the compatiy by the cori- 
signor; yet the reason why this was not done ap- 
pears to be that the officials of the company un- 
dertook to get the consent of the Southeastern 
Car Service Association that the claim for the 
accumulated charges might be waived. As 
pointed out by counsel for the railway company, 
there seems to have been no consideration for 
this undertaking, and the company was not bound 
to carry out its understanding with the consignor 
as to remitting storage charges in the event the 
necessary consent of the association could be se- 
cured. Still, the company’s officials having gra- 
tuitously entered upon the project, the consignor 
was relieved for the time being of offering to pay 
the company’s demand, and until the matter was 
finally adjusted, no right to sell the shipment at 
public auction could arise. Having induced the 
consignor to rely upon the promise to endeavor 
to remit a portion of the charges, the company is 
estopped from asserting that the promise was 
without consideration. It was at liberty at any 
time to abandon its efforts along this line and to 
demand, as a condition precedent to the surren- 
der of the shipment, payment in full and of all 
lawful charges for freight and storage; but until 
such a demand and a refusal by the consignor to 
comply therewith, the company could acquire no 
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right to sell the property upon the idea that there 
had been a default in making payment of its just 
demands. The sale of the property, pending the 
negotiations with respect to fixing the amount 
which the consignor would be called on to pay, 
was a conversion. ‘That this conversion was 
brougbt about through a misunderstanding on 
the part of some of the company’s officials as to 
the true status of the matter cannot affect the 
question of the company’s liability; it, at least, 
was bound to know how the matter stood and is 
responsible for the wrongful acts of its officers in 
disposing of the property at auction sale. It may 
be that it was the right of the company to plead 
that it acted in good faith and through the mis- 
take of some of its officers or servants, and for 
this reason should be allowed to set off against 
the plaintiff's claim such lawful charges as the 
plaintift would have been under a duty to pay be- 
fore getting possession of the shipment. But no 
such plea was filed, no evidence was submitted as 
to the amount of the charges which the company 
was entitled to collect, and the sole contention 
urged upon the trial was that the company was 
not liable in any amount to the plaintiff. This 
being true, the admitted value of the property 
was the only measure by which the plaintiff’s re- 
covery could be fixed; and ruling only upon the 
single question presented for our determination, 
viz., whether or not a conversion of the property 
was shown, we hold that the trial judge arrived 
at a proper solution of this question.” 








DISTURBING THE PEACE.* 


I. INTRODUCTION. 


A. Confusion as to the Meaning of the Term—1. 
Definitions of Authors.—A ‘disturbing the peace”’ 
ora ‘‘breach of the peace,” as it is more com- 
monly called, is one of the few legal phrases 
which neither authors nor judges have carefully 
analyzed. Some writers have regarded the term 
as generic, including a number of other well- 
defined crimes. Thus, in one of the more recent 
works, it is said: ‘*The term ‘breach of the 
peace’ is generic and includes all violations of 
public peace or order, or-acts tending to the dis- 


* While the present dean of the law department of 
the University of Missouri was editor of the CENTRAL 
Law JOURNAL, he received numerous requests from 
practitioners for an article on ‘Disturbing the 
Peace.’”? For some reason, however, he was unable to 
comply with these requests before the end of his edi- 
torial work and the assumption of his duties as a 
teacher of law. Although many years have passed 
since he made the change, he has not forgotten the 
demand for investigation in this seemingly unexplored 
field of our criminal jurisprudence. This year, there- 
fore, he assigned the subject to the senior class of the 
department of law, of which he is dean, as the basis 
of competition for the ‘‘Edward Thompson prize,” 
and the winning essay was written by Mr. Kelsey. 





turbance thereof.*’! Other writers look upon the 
phrase as denoting a sort of residuary elause of 
our criminal code. To quote from a standard 
authority, a breach of the peace “includes violent 
disturbances of public peace or order, actual, 
constructive. or apprehended, not constituting 

any other distinct offense.’’? 

II. THE SUBSTANTIVE LAW OF THE SUBJECT. 

A. A Division Based Upon Blackstone’s Classifi- 
cation.—An analysis of the decisions shows that 
breaches of the peace may be divided into two 
classes: First, those crimes which Blackstone 
characterizes as ‘“‘offenses against the public 
peace,’’* in which terror is the gravamen of the 
charge; second. crimes which he calls ‘‘offenses 
against the public police’? and bases upon the 
broad, indefinite principle that ‘“‘the individuals 
of the state, like members of a well-governed 
family, are bound to conform their general be- 
havior to the rules of propriety * * * and to 
be decent, industrious, and inoffensive in their 
respective stations.’ In a word, then, a disturb- 
ance of the peace as it exists in American law to- 
day, is the result of a partial conjunction of these 
two common law sources. Starting with this 
fundamental] division, we are next to consider the 
subject in greater detail. 

(1.) Terror an Element of the Offense.—First, 
then, let us consider a ‘disturbing the 
peace,”’’ which is the direct off-shoot of the old 
common-law conception that terror is the gist of 
the offense. Following Blackstone’s classifica- 
tion’ again, this branch of the discussion divides 
itself into two parts: actual breaches of the 
peace and the so-called constructive breaches. 

It will appear from a further discussion that an 
actual breach of the peace is determined by its 
actual effect; while a constructive breach is de- 
termined by its probable effect. 

(a) An Actual Breach of the Peace, Defined, Ex- 
plained, and Examples Given.—Viewed from the 
standpoint now under consideration, an actual 
breach of the peace may be defined as any act or 
conduct which puts persons of ordinary firmness 
in the immediate vicinity thereof in fear of bodily 
harm.® This definition only intends to indicate 
in a general way the principles involved; a cor- 
rect idea of the offense can be obtained only by 
examining the cases which have been decided. 
Violence need not be inflicted upon any one, for 


15 Cyc. 1024, ‘Breach of the Peace.’’ See also 4 Am 
& Eng. Ency. Law (2d Ed.), 903. 

2 Am. Dig. (Century Ed.), “scope note,’ p. 970. 

34 Bl. Com. 142, ff. 

44 Bl. Com. 162, sec. 5. 

5 4 Bi. Com. 142 (intro. par.) 

6 State v. Coffin (Vt.), 28 Atl. Rep. 682; State v. Al- 
exander, 7 Rich. (S. C.) 5; Fisher v. State, 78 Ga. 258; 
State v. Benedict, 11 Vt. 286; State v. Riggs, 22 Vt. 
821. Morethan half the precedents of indictments for 
“offenses against the peace’’ given by Chitty in his 
Criminal Law, conclude “‘to the terror of the quiet 
and peaceable subjects of our lord, the now king.’’ 
See Chitty Crim. Law, Vol. 2, p. 485. 
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any demonstration which strikes terror to a per- 
son of ordinary firmness is sufficient. So it was 
said by Lord Holt in 1708: “If anumber of men 
assemble with arms, in terrorem populi, though no 
act isdone, it is ariot.”? In a leading South 
Carolina case, Mr. Justice Evans enunciated the 
same doctrine. To quote: ‘If * * * (a tumult- 
uous or noisy) act be accompanied by no circum- 
stances calculated to excite terror or alarm in 
others, it would not amount to a riot; so, also, if 
a dozen men assemble together in a forest and 
blow horns, or shoot guns, or such acts, it would 
not be ariot. But if the same party were to as- 
semble at the hour of midnight, inthe streets of 
Charleston, or Columbia, and were to march 
through the streets crying fire, blowing horns 
and shooting guns, few, I apprehend, would hesi- 
tate in pronouncing ita riot. * * * Andwhy? 
Because such conduct, in such a place, is calcu- 
lated to inspire terror and alarm among the citi- 
zens.’’8 

Thus, the following have been held to be 
breaches of the peace: discharging firearms in 
a public street at night, because such an act ‘‘is 
well calculated to alarm the public and cause them 
to be apprehensive of individual safety ;’’® break- 
ing the windows of a house with clubs and stones, 
‘being calculated in its nature to frighten and 
disturb the people within;’’!° threatening a 
woman with bodily injury and lurking about to 
put the threats into execution, so that she had 
just ¢ause to be apprehensive of her individual 
safety ;!1 shooting dogs from a porch ‘‘in a man- 
ner to cause terror and alarm to the family and 
inmates of the house;’’!? firing guns, blowing 
horns and beating tin pans in a manner to create 
‘‘a just apprehension of bodily harm;’*!’ shaving 
the tail of a horse in a frolic but with such vio- 
lence as to frighten the owner and his family ;!4 
going armed with guns and knives, ‘tin such a 
manner as naturally will terrify and alarm a peace- 
ful people.’’?5 ; 

It is probably apparent from tbe preceding 
discussion that the phrase, ‘disturbing the 
peace,”’ in the sense of the term now under dis- 
cussion, is broad enough to include affray, riot, 
and forcible entry and detainer. The word affray 
comes from the French affraier, to terrify. It has 
been defined by a leading authority as the fight- 
ing of two or more persons in some public place, to 
the terror of the neighborhood, and this defini- 
tion is supperted by the weight of authority.!* 


7 R. v. Soley, 11 Mod. 116. 

8 State v. Brazil, Rice (S. C.), 257. 

8 People v. Bartz (Mich.), 19 N. W. Rep. 161. 

10 State v. Batchelder, 5 N. H. 549. 

11 State v. Benedict, 11 Vt. 236. 

12 Henderson v. Commonwealth, 8 Gratt. (Va.) 708. 

13 State v. Coffin (Vt.), 23 Atl. Rep. 6382. 

14 State v. Alexander, 7 Rich. (S.C.) 5. 

15 State v. Huntley, 25 N. C. (3 Ired.) 418. 

16 Wharton, Cr. L., Vol. 2, sec. 1551; State v. War- 
ren, 57 Mo. App. 502; 4 Bl. Com. 145; 3 Inst. 158; R.v. 
Hunt, 1 Cox C. C. 177; Commonwealth v. Simmons, 6 

J. Marsh. (Ky.) 615; Simpson v. State, 5 Yerg. 





Riot may be defined as an act of violence done by 
three or more persons, ‘‘to the terror of the peo- 
ple.”’!7 It has been aptly called by an old case, 
‘ta kind of assault upon the people.’’!§ 

Hawkins tells us that the gist of forcible entry 
and detainer is that, ‘‘a man, either by his be- 
havior or speech, at the time of his entry, gives 
those who are in possession of the tenements 
which he claims, just cause to fear that he will 
do them some bodily hurt, if they will not give 
way to him.’*!® This principle seems to have 
been followed where not changed by statute.?° 
It must be said, however. that few authors now 
consider forcible entry and detainer under “‘of- 
fenses against the public peace,”’ though founded 
upon the same principle. Probably this is due to 
a statutory extension. 

(b) A Constructive Breach of the Peace, Defined, 
Explained and Examples Given.—Besides actual 
breaches of the peace, which we have just dis- 
cussed, Blackstone tells us that ‘‘anything that 
tends to provoke or incite others to break 
it, is an offense of the same denomination,” and 
gives as examples, challenges to fight, and 
libe’.2!_ It must be said, however, that his ex- 
amples are hard to justify on the principle he has 
given. Of course, in early days challenges to 
fight and libel were calculated to incite individu- 
als to personal prowess to protect their honor, 
but it seems difficult to imagine that terror 
to the people, a breach of the peace would be 
the probable result of such personal conflicts. 
To be sure, it is sound public policy to discourage 
anything that is likely to lead to personal com- 
bat, but the principle underlying this bears little 
relation to the one we have enunciated under 
actual disturbances of the peace; it seems hardly 
proper to speak of challenges to fight and libel as 
inciting persons to break the peace, using the 
term in the sense under discussion. Itis evident, 
though, that Blackstone is using the term “‘dis- 
turbing the peace’’ to mean an unlawful act. It 
is certainly too broad a construction to say that 
everything which incites to unlawful acts isa 
constructive breach of the peace and there seems 
to be no reason why acts inciting personal con- 
flict should constitute an exception. Indeed, we 
now find the crimes which Blackstone designated 
under this head treated as distinct offenses and 
not as breaches of the peace. The reason is ob- 
vious. The principle becomes unworkable as so- 
ciety develops. Personal conflict has by degrees 


(Tenn.) 356; Wilson v. State, 3 Heisk. (Tenn.) 278; 
State v. Perry, 5Jones (N. C.), 9. 

17 Hawk. P. C., ch. 65, sec. 1 (7th Ed.); R. v. Soley, 
2 Salk. 594; R. v. Hughes, 4 C. & P. 873; R. v. Cox, 4 
C. & P.538; Wharton Crim. L., Vol. 2, sec. 1539; May’s 
Crim. L., p. 141 (Beale’s Ed.). See contra, Common- 
wealth v. Runnels, 10 Mass. 518. 

18 Reg. v. Soley, 2 Salk. 594. 

19 Hawk. P. C., ch. 64, sec. 27. 

20 Wharton, Crim. L., sec. 1085; McLain, Crim. L., 
sec. 836. See Rev. Stat. Mo. (1899), sec. 3320. 

214 Bl. Com. 150. 
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become largely obsolete as a method of settling 
personal grievances. That is to say, on the 
whole, it takes greater provocation to arouse a 
man to personal prowess than it did a few cen- 
turies ago. Upon this principle, then, a violent 
act might now be doneS¥ith impunity which in 
the early day wealaifavé been a breach of the 
peace. Buttha99¢ nt! gol Our sense of social 
propriety has de¥eloped and we will not permit 
acts which in a less advanced state of society 
would pass by unregarded. And though the 
courts still talk of acts which are ‘calculated to 
provoke to personal prowess,’’ an examination 
of the cases will show that these remarks are 
mere dicta and the cases are really decided upon 
some of the principles enunciated in this paper, ?? 
namely, terror, annoyance, and so forth. 

There are, however, certain offenses which may 
reasonably be called constructive breaches of the 
peace. Thus, an unlawful assembly and rout 
lead almost necessarily to riot which terrorizes 
the people. So Mr. Wharton says: ‘An unlaw- 
ful assembly is an assembly of three or more per- 
sons who, with intent to carry out any common 
purpose, assemble in such a manner, or so con- 
duct themselves when assembled, as to cause 
persons in the neighborhood of such assembly to 
fear on reasonable grounds that the persons so 
assembled will disturb the peace tumultuously, 
or will by such assembly needlessly and without 
any reasonable occasion provoke other persons to 
disturb the peace tumultuously.’’?5 Viewed from 
this standpoint, unlawful assembly is simply the 
inception of a riot. And so it seems to have been 
regarded by well-known writers.?4 

It must be said, however, that the statutory 
unlawful assembly is much broader than just in- 
dicated, but it would require a vivid stretch of 
imagination to make the statutory offense a con- 
structive breach of the peace. Tbus, in most 
states, itis provided in words or in substance: 
“If three or more persons shall assemble together 
with the intent, or being assembled shall agree 
mutually to assist one another, to do an unlawful 
act, with force or violence, against the person or 
property of another, or against the peace or to 
the terror of the people, such persons so assem- 
bling, and each of them shall be deemed guilty 
of an unlawful assembly, and on conviction 
thereof shall be punished as for a misdemea- 
nor.”’?5 A careful reading of this statute makes 
it evident that only a part of the unlawful pur- 
poses for which meetings can be held under it 
could by any construction lead to a breach of the 
peace. It is believed, therefore, that the real 
constructive breaches of the peace are unlawtiul 


22See State v. Murphy,6 So. Rep. 107; State v. 
White, 28 Atl. Rep. 968. Arkansas has partially in- 
corporated this old idea into a statute. Stat. Ark. 
(1904), sec. 1648. 

23 Wharton, Crim. L. 1535. 

244 Bl. Com. 146; Bishop, Crim. L., sec. 1227. See 
also R. v. Cox, 4 C. & P. 538; R. v. Soley,2 Salk. 594. 

2% Rev. Stat. Mo. (1899), sec. 2129. 





assembly and rout. And these, because they 
are the first steps towards acts which do terrify, 
rout being simply an unlawful assembly that has 
made one step towards a riot. 

(2.) Another Phase of the Subject.—(a) Intro- 
ductory Remarks.—Second in our classification, it 
will be remembered as a ‘disturbance of the 
peace,’’ which traces its origin to the old com- 
mon law, ‘‘offenses against the public police.” 
And here, let it be said at the outset, that in 
speaking of these offenses the courts have some- 
times talked of them as a nuisance, sometimes as 
disorderly conduct, and sometimes as a breach of 
the peace. Considered from the standpoint of 
our first classification, they are really not dis- 
turbances of the peace at all. That they have 
thus been called is probably due to two causes. 
First, to indefinite statutes; second, to the loose 
use of language by the courts. But this paper 
would not be complete without a discussion of 
this phase of the subject, for without it the deci- 
sions involving crimes which the courts have 
called breaches of the peace would involve irre- 
concilable conflict.?® 

(b) An Actual Breach in this Second Sense—i. 
Definition.—In this sense, following our former 
classification, an actual breach of the peace, or 
perhaps, more properly, disorderly conduct, may 
be defined as an act or conduct which annoys, 
morally offends or endangers the public. This 
definition is purposely indefinite. It aims to in- 
dicate only in a general way the principles in- 
volved. It really means that something has been 
done which in the interest of decency and good 
order ought not to be done. So far as the details 
of the offense can be indicated, they will appear 
froma further discussion of the subject. ; 

ii. Exposition of the Subject.—Annoyance is a 
very indefinite term, but many phases of disturb- 
ing the peace seem to be based upon it. The 
real question, itis believed, is, did the acts or 
conduct of the defendant unreasonably interfere 
with the comfort of others? So conduct yourself 
as not unreasonably to infringe on the rights of 
others is the principle involved.?7 Thus, every 
person has aright to reasonable quietness on Sun- 
day, a right to observe the solemnities of wor- 
ship, a right to meet for lawful purposes and 
transact his business, a right to be free from un- 
reasonable noises, and so on. He whe unrea- 
sonably interferes with these rights disturbs the 


26 Thus, in the American Digest (Century Ed.), un- 
der the heading, ‘Breach of the Peace,” we find the 
following examples of the offense: Driving a carriage 
at a dangerous rate through a crowded street (U.S. 
v. Hart, Fed. Cas. No. 15,316); calling a workman “a 
damned scab” (Commonwealth v. Redshaw, 12 Pa. 
Co. Ct. Rep. 91); shooting from a porch so as to 
frighten the women within (Henderson v. Common- 
wealth, 8 Gratt. (Va.) 708). 

2 This seems to be a modern extension to personal 
rights of the old maxim, sic utere tuo ut alienum non 
laedas. 4 Bl. Com. 162, 167; Ceoley, Const. Lim. 572, 
and note. 
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peace, or does an act to the common nuisance. 
This doctrine, as applicable to the Sabbath, is 
clearly set forth by Mr. Justice Kennedy of the 
Philadelphia court. A newsboy had been brought 
before him for disturbing the peace of the Sab- 
bath by crying his papers. Though he was re- 
leased because it did not appear that any one was 
disturbed, the court used this language which 
shows clearly the scope our inferior courts are 
inclined to give the term “disturbing the peace’”’ 
in this sense: ‘*T'he crying of newspapers ina 
public street on Sunday isa breach of the peace. 
As well might the oyster man cry his oysters or 
the charcoal man ring his bell; the peace of Sun- 
day may be disturbed by acts which on other 
days cannot be complained of; such acts as inter- 
fere with the rights which the law vouchsafes 
the public who desire to observe that day as 
a period of religious observance and rest from 
worldly business. In regard to this question, I 
concur in the doctrine that the law gives tv the 
public the right of enjoying the Sabbath as a day 
of rest and of religious exercises, free aud clear 
of all disturbance from merely unnecessary and 
unallowed worldly employment. That where 
the law is contravened in such a manner as to 
disturb that enjoyment by noise or disturbance 
accompanying it or incident to it, itis a breach 
of the peace.’’28 

The courts have always shown a readiness to 
punish any act that is offensive to the moral sense 
of the community. Usually they speak of such 
crimes as ‘‘to the common nuisance,’’?® but oc- 
casionally a court refers to them as breaches of 
the peace. So, a New York city court held that 
an officer was justified in breaking down a door 
and arresting without a warrant a prostitute who 
was soliciting men for immoral purposes by tap- 
ping on the window.*° Upon this principle it 
has been held that insolent, indecent language to 
a justice of the peace before whom a case is pend- 
ing, is a breach of the peace;*! calling onea 
“God damned son-of-a-bitch’’ and other names, 
refusing to give his name when requested and 
threatening to kill defendant if he attempted to 
arrest him;*? offensive and indecent conversa- 
tion to a woman ;** swearing and cursing in a city 
street,*4 saying to a crowd, ‘*Any inan that made 
fun of my dinner is a damned son- of-a- bitch, and 
his mother is a bastard;’*®* calling a non-union 
man a ‘damned scab; swearing for five min- 


2 Dupuy v. Commonwealth, Brightly’s Rep. 44. 

29 State v. Toole, 106 N. C. 786, 11 8S. E. Rep. 168. See 
Chitty, Crim. L. 494, for precedent of indictment, 

30 Harft v. McDonald (N. Y.), 1 City Ct. Rep. 181. 

81 State v. Sturges, 48 Mo. App. 263. See dissenting 
opinion by Judge Bland in State v. Maggard, 80 Mo. 
App. 290, and Wharton, Crim. L., secs. 1431, 1431a. 

82 Davis v. Burgess, 54 Mich. 514,20 N. W. Rep. 540. 

33 State v. Fare, 39 Mo. App. 110. See also State v. 
Brumley, 53 Mo. App. 126. 

%4 State v. Fogerson, 29 Mo. 416. 

35 Hearne v. State, 34 Ark. 550. 

36 Commonwealth v. Redshaw, 12 Pa. Co. Ct. Rep. 
91. 





utes in a public place;*’? singing a ribald song in 
a public street for ten minutes,**® and so on. 

iii. Origin of this Doctrine.—This extension of 
the doctrine of disturbing the peace to offenses 
which bear a strong analogy to common law nuis- 
ances except that they are single offenses, isin no 
small mea: @re due to the influence of indefinite 
statutes. Thus, in most states it is provided either 
in exact words or in effect: “If any person or 
persons shall willfully disturb the peace of any 
neighborbood, or of any family, or of any person 
by loud and unusual noise, loud and offensive or 
indecent conversation * * * every person so 
offending shall, upon conviction, be adjudged 
guilty of a misdemeanor.*’>® 

With the assistance of such statutes, it has not 
been difficult for courts to speak of disturbing the 
peace when really dealing with a slightly modi- 
fied form of a nuisance.4® As said before, we 
have thus developed a kind of peace disturbance 
which bas little in common with the old idea that 
terror is the gist of offense. 

(c) A Quasi-Constructive Form of the Offense.— 
Recurrirg again to our second classification, as 
including things prejudicial to the welfare of the 
community, we find this idea carried over into a 
kind of quasi-constructive form of the offense. 
While the doctrine cannot be said to be fully es- 
tablished, there is a respectable decision squarely 
announcing that dangerous conduct is a breach of 
the peace. This case has siuce been quoted with 
approval by another court. A mail carrier driv- 
ing his wagon at a rapid rate through the streets 
of Philadelphia was arrested by an officer without 
a warrant. The case finally came to the United 
States district court and the arrest was upheld, 
the court announcing a decision that can only be 
justified upon the doctrine just stated; to quote 
the language of Washington, J.: ‘The court is of 
the ovinion that driving a carriage through a 
crowded or populous street, at such a rate or in 
such a manner as to endanger the safety of the 
inhabitants, is an indictable offense at common 
law and amounts to a breach of the peace.’’4! 
This principle was approved in a North Carolina 
case,*? and though such acts can hardly properly 
be said to be breaches of the peace, these decis- 
ions indicate a possible extension of the use of 
that term. 

(3.) How Many must be Disturbed.—Probably at 


37 State v. Chrisp, 85 N. C. 528, 39 Am. Rep. 713. 

38 State vy. Toole, 106 N. C. 736, 11 S. K. Rep. 168. But 
in Tennessee it is no offense to abuse a person with 
opprobrious and offensive words. State v. Taylor, 35 
Tenn. (3 Sneed) 662. 

89 Rev. Stat. Mo. (1899), sec. 2159; Stat. Ariz. (1901), 
p. 1250, sec. 379; Stat. Ark. (1904), sec. 1646; Rev. Stat. 
Ill. (1903), p. 627, see. 56; Stat. I. T. (1899), sec. 1143; 
Stat. Vt. (1894), sec. 5043. 

40 State v. Chrisp, 85 N. C. 528, 39 Am. Rep. 713; 
State v. Toole, 106 N.C. 736, 11 S. E. Rep. 168. 

41 United States v. Hart, Fed. Cas. No. 15,316. See 
also Commonwealth vy. Allen, 148 Pa. St.358; McLean, 
Crim. L., sec. 1184. 

42 State v. Lanier, 71 N. C. 288. 
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common law it is not an indictable offense to dis- 
turb the peace of an individual.4? This theory is 
in harmony with the policy of the early criminal 
law to take cognizance only of those things which 
concern the public, and to leave the individual to 
redress his wrongs in tort.44 But as to the actual 
number which must be disturbed if the act is done 
under such circumstances that it might disturb 
more than one, the courts are not agreed. 

(a) Two Conflicting Views.—In an Indian Ter- 
ritory case it was said: ‘It is notnecessary * * * 
that any person should testify that he was dis- 
turbed by the conduct of the defendant in order 
to sustain the charge (of disturbing the peace). 
The jury are to consider all the facts and circum- 
stances in the case, and then arrive at a conclu- 
sion as to whether the acts of the defendant dis- 
turbed the inhabitants of the community or 
not.”*45 Substantially in accord with this was an 
Indiana ‘‘charivari’’ case.4® This seems too broad 
a doctrine, and it has been distinctly repudiated 
in a few cases. Thus, in St. Charles v. Meyer,‘7 
the supreme court of Missouri reversed a convic- 
tion of disturbing the peace because ‘-no witness 
on either side testified that he, or any other per- 
son, was disturbed”’ by the acts of the defendant. 
In line with this, it has been held that in the ab- 
sence of statute the disturbance of a single indi- 
vidual is not a breach of the peace.4% 

(b) The Correct Doctrine.—TYhe correct doc- 
trine, it is believed, is that the evidence must 
show that persons were terrified.4® annoyed or 
morally offended, and that the act was of a char- 
acter to produce such effects upon persons of or- 
dinary firmness or sensibility.°° 

RB. The Application of the Foregoing Principles 
to Modern Statutes.—It has no doubt been observed 
that up to this point little reference has been 
made to the statutory law of the subject. There 
is sound reason for this. Such statutes uniformly 
begin: ‘‘If any person shall willfully or mali- 
ciously disturb the peace of any neighborhood, 
family or person,’ and then follows the manner 
in which this shall be done in order to constitute 
the offense.*! The real problem, then. has been 
to find when the “‘peace is disturbed.’’ Having 
done this, we may now turn to a consideration of 
statutes. In general we have said whatever 
frightens, annoys, morally offends or endangers 
the public is a breach of the peace. Two other 
things are included in modern statutes: (1) The 


43 State v. Schlottman, 52 Mo. 164; Brosks v. State 
(Miss.), 7 So. Rep. 494. 

44 Maine’s Ancient Law, Vol. 1, p. 355, f.f. 

45 Standcliff v. Urited States, 82 S. W. Rep. 882. 

46 Bankus v. State, 4 Porter (Ind.), 114. 

47 58 Mo. 86. 

48 State v. Schlottman, 52 Mo. 164. 

49 State v. Lanier, 71 N.C. 288. 

504 Bl. Com. 167; State v. Chrisp, 85 N. C. 528, 39 
Am. Rep. 713; R. v. Graham, 16 Cox C. C. 433. 

51 Rev. Stat. Mo. (1899), sec. 2159; Stat. Ariz. (1901), 
p. 1250, sec. 379; Stat. Ark. (1904), sec. 1646; Rev.Stat. 
Ill. (1908), p. 627, see. 56; Stat. I. T. (1899), sec. 1143; 
Stat. Vt. (1894), sec. 5043. 





disturbance must be ‘“‘willful or malicious ;’’5? 
(2) it is made an offense to disturb a person, a3 
well as a neighborhood or family.5* So far as 
willfulness of the act ie concerned the statutes do 
not seem to have changed the common law. Not 
a single case cited in this paper indicates that one 
who ‘frightens, annoys or offends”’’ by accident, 54 
mistake or in the necessary protection of his per- 
son or property, has disturbed the peace.5> On 
the other hand even where there is no statute re- 
quiring it, acts willfully done to the disturbance 
of the peace are not excused by innocence of pur- 
pose.56 

Malice in an act ordinarily means that it is done 
intentionally.°7 Inthis sense malice merges into 
willfulne:s, and would be governed by the rules 
we have just given. There are some decisions, 5* 
however, laying considerable stress on this side 
of statutory interpretation, and these courts might 
hold that a practical joke or a ‘‘charivari’’ are 
not disturbances of the peace because innocently 
done. 

In constructive breaches of the peace in- 
tent seems to be an essential element of the 
offense.’* Thus, in an English case where the 
parties were charged with riot, Charles, J., used 
the following language in instructing the jury: 
‘‘But it may be that you may be of opinion that 
they did not proceed iar enough * * * to make 
them rioters. In that case, if you should think 
that the intention of this assembly was to hold 
the meeting by force, but that they had not pro- 
ceeded far enough in that intention to make them 
riotous, then you will be at liberty, if you think 
fit, to find them guilty of being participators in 
an unlawful assembly.*°°° Having thus consid- 
ered the substantive law of the subject the pro- 
cedure now demands our attention. 

III. Procedure.—In discussing the procedure in 
breach of the peace cases, we will consider surety 
of the peace, arrest, the petition, the evidence, 
the instruction of the court, and the punishment. 
There is little out of the ordinary criminal pro- 
cedure in breach of the peace cases, and hence 
we may treat this phase of our subject more cur- 
sorily than we have the preceding question of 
substantive law. 

A. Surety of the Peace. — Surety of the peace 
bas been defined as a species of preventive jus- 
tice, and is said to consist ‘in obliging those per- 
sons whom there is probable ground to suspect 


52 See citation of statutes, note 51. 

53 State v. Schlottman, 52 Mo. 164; Brooks v. State, 
(Miss.), 7 So. Rep. 494. 

54 Winn-v. Hobson, 54 N. Y. Super. Ct. 330. 

55 Klum y. State, 1 Blackf. (Ind.) 377; State v. Har- 
reil, 107 N. C. 945, 12 S. E. Rep. 439. 

56 State v. Alexander, 7 Rich. (S. C.) 5; Bankus y, 
State, 4 Porter (Ind.), 114. 

57 Bouv. Dict., ‘‘Malice.”” 

58 State v. Jones, 53 Me. 486; Richardson yv. State, 5 
Tex. App. 470. 

59 Bishop, New Crim. L., sec. 489; Wharton, Crim. 
L., sec. 1535. 

© R. v. Graham, 16 Cox C. C. 434, 
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of future misbehavior to stipulate with, and give 
full assurances to the public, that such offense as 
is apprehended shall not happen, by finding 
pledges or securities to keep the peace.’’6! In 
general, a judge of a court of general jurisdiction 
or a justice of the peace may, upon his own in- 
itiative, require surety’ where a breach of the 
peace is threatened or occurs in his presence.®? 
But we are mainly concerned here with the 
power of one individual to require another to give 
surety. Surety may be granted where the appli- 
cant appears :o the satisfaction of the court to 
have just cause for fearing that the person from 
whom surety is demanded will do a future injury 
to himself, his wife, his child or his habitation. ®* 
At common law, it was sufficient for the com- 
plainant to make oath that he was in fear of bod- 
ily injury and ask for surety, not through malice, 
but for his bodily protection. *+ 

No cases can be found where surety of the 
peace has been required because one person 
feared another would annoy or moraily offend 
him. Fear of injury. alone seems to be the only 
ground for such recognizance. In this we have 
kept fairly close to the original idea of a breach 
of the peace. 

On issues formed upon an application for a rec- 
ognizance, it seems that two questions are raised : 
1. Did the complainant have just cause to fear? 
2. Was his application made through malice? 
But under some statutes the issues are narrowed 
to the first question.*® In general, doing any- 
thing that is a breach of the peace, or a higher 
crime, will forfeit a recognizance, i.e., make the 
individual and his bondsmen debtors to the state 
for the amount agreed upon.*® Bacon says mere 
words do not constitute a ground of forfeiture,*7 
but witb the modern tendency to hold certain 
words a disturbance of the peace, this should no 
longer be true. 

B. Arrest.—Of course, an officer may arrest a 
disturber of the peace upon a warrant properly 
issued, but his right to arrest does not stop bere 


61 Hochheimer, The Law of Crimes and Criminal 
Procedure, etc., p. 239. See Jbid.. ‘Surety for Good 
Bebavior,”’ which does not obtain in the United States, 

6 Bac. Abr., Surety of the Peace, ‘‘A.” 

63 Bac. Abr.. Surety of the Peace, ‘*D.” 

6 Bac. Abr., Surety of the Peace, “‘E.”’ The follow- 
ing form is believed to have the stamp of judicial sanc- 
tion where not changed by statute: “Isaiah Watkins 
swears, as he verily believes, that he has just cause to 
fear, and does fear, that William Beckwith will injure 
his person by violence, and that he makes this affida- 
vit only to secure the protection of the law, and not 
from anger or malice. Isaiah Watkins. Subscribed 
and sworn to before me, this, 14th day of February, 
1863. Joseph E. Mitchell, J. P.” Beckwith v. State, 
21 Ind. 225; Davis v. State, 138 Ind. 11, 37 N. K. Rep. 
397; State v. Bass, 75 N. C. 189; R. v. Mendez, 1 Str. 
473. See 21 Jac. I, ch. 8, for stututory change which 
requires applicant to show cause for requiring surety. 
See also 4 BI. Com. 255. 

6 Stone v. State, 97 Ind. 345. 

6 4 BI. Com. 256. 

& Bac. Abr., Surety of the Peace, “H.” 





if the offense is committed in his presence. Any 
officer may arrest without a warrant an offender 
who commits a breach of the peace in his pres- 
ence.®8 Indeed, in an English case, it is said by 
Alderson, J.: ‘“‘If a breach of the peace is in the 
act of being committed in the presence of a con- 
stable, that constable is not only justified but 
bound to prevent it, or puta stop to it, if it has 
begun, and he is bound to do so without a war- 
rant.’*®® In making such arrests, however, ‘it is 
not lawful to kill the party accused if he fly from 
the arrest, though he cannot otherwise be over- 
taken.’’7° 

American courts, particularly, have shown a 
disposition to give a liberal interpretation to the 
term, ‘*in the officer’s presence,’’ as used in this 
connection. So it was held that where a railway 
conductor telegraphed ahead for an officer, he 
might arrest a disturber of the peace withouta 
warrant though he did not se® the breach.’! 
Likewise, a person who fired a pistol across the 
street from an officer, was sufficiently in his pres- 
ence ;7? likewise, officers called in by another 
may assist in making arrests though they did not 
see the misdemeanor committed.7* It has been 
held in Ohio that an officer should not make an 
arrest without a warrant, for a breach of the 
peace, where there is no necessity for making the 
arrest forthwith und an opportunity is given to 
procure a warrant,’4 but this seems contrary to 
the usual rule, and it is believed that an officer is 
not required to enter into nice calculation as to 
the opportunity for securing a warrant if the 
breach is committed in his presence. Indeed, it 
has been held that he need not wait until a breach 
is actually committed but may act upon appear- 
ances of things.7° 

An able bodied private citizen must assist an 
officer in case of a breach of the peace if called 
on to do so, but it seems that it must appear that 
it was reasonably necessary for the officer to have 
his assistance.’ Furthermore, a private citizen 
may arrest the offender when a breach of the 
peace has been committed in his presence, but 
not after the disturbance has ended.77 

C. Indictment.—On principle, an indictment for 
disturbing the peace should set out every ulti- 
mate fact which is a necessary element of the of- 
fense. As said by Wilson, J., ina leading case: 
‘To charge merely that the defendant disturbed 


68 4 Bl. Com. 292; Vandeveer v. Mattocks, 3 Porter 
(Ind.), 479; Commonwealth y. Tobin, 108 Mass. 426; 
Davis v. Burgess, 54 Mich. 514, 20 N. W. Rep. 540; 
Taafe vy. Slevin, 11 Mo. App. 506; Beville v. State, 16 
Tex. App. 70. 

6 Reg. v. Brown,1 C. & M. 314. 

9 East P. C. 302; Fort. 271. 

71 B. & O. R. Co. v. Commonwealth, 31 Atl. Rep. 801. 

72 People v. Bartz (Mich.), 19 N. W. Rep. 161. 

73 Main v. McCarty, 15 Ill. 441. 

74 State v. McGinnis, 30 Ohio Dec. 4. 

7 Hays vy. Mitchell, 80 Ala. 183. 

76 Reg. v. Brown, 1 C. & M. 175. 

7 Phillips v. Trull, 11 Johns. (N. Y.) 486. See also 
Winn y. Hobson, 54 N. Y. Super. Ct. 330. 
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and broke the public peace by ‘tumultuous and 
offensive carriage, threatening and challenging’ 
the person named is nothing more than the opin- 
ion of the pleader. as to the nature of the sup- 
posed offense and modes or mode by which it was 
committed.”’78 In line with this principle, it has 
been held that a conviction of riot cannot be had 
upon an indictment that does not contain an alle- 
gation that there was terror as a result of the 
act.79 

But it must be said that many of our courts have 
overlooked the principles of good pleading in 
dealing with this offense. Thus, in Missouri, it 
has been held sufficient if the indictment follow 
the language of statute, which reads as follows: 
**If any person or persons shall willfully disturb 
the peace of any neighborhood, or of any family, 
or of any person, by loud and offensive or inde- 
cent conversation, or by threatening, quarreling, 
challenging or fighting, every person so offend- 
ing, shall upon conviction, be adjudged guilty of 
a misdemeanor.’’8® ‘The decision of some other 
jurisdictions sustain this position, though it must 
be said to be unsound on principle.*! A safer 
method of pleading would be to set out fully the 
ultimate facts constituting the essential ingredi- 
ents of the offense. Ultimate facts, of course, are 
those facts to which the law attaches legal conse- 
quences. 

D. Instructing the Jury.—American juries have 
been called upon to decide breach of the peace 
cases in a most inusual manner. A Missouri de- 
cision gives a typical example. Because the trial 
judge omitted the word ‘‘loud”’ from his instrue- 
tion, the case was reversed, though no fault was 
found with his omission to tell the jury when 
one’s peace is disturbed.*? Substantially to the 
same effect was a Texas decision, in which it was 
held a reversible error to refuse the following in- 
struction: ‘*Unless you believe from the evi- 
dence, beyond a reasonable doubt, that the lang- 
uage used by defendant was calculated to dis- 
turb the peace of the persons then present in G. 
B. Stewart’s store, you will find tbe defendant not 
guilty.’’°* Ofcourse. it is apparent that this is 
like telling the jury if you believe Smith mur- 
dered Jones by shooting him with a gun, you 
shall find him guilty. It leaves them without a 
legal standard to determine what isa breach of 
the peace. 

It is suggested that something like the follow- 
ing would be nearer a correct instruction: The 


78 State v. Matthews, 42 Vt. 542. See State v. Coffin, 
64 Vt. 25, 23 Atl. Rep. 632. 

79 Steur v. State, 59 Wis. 472, 18 N. W. Rep. 433. See 
also State v. Archibald, 59 Vt. 548, 9 Atl. Rep. 462; 
State v. Hanley, 47 Vt. 290. 

80 Rev. Stat. (1899), sec. 2159; State v. Fare, 39 Mo. 
App. 110; State v. Fogerson, 29 Mo. 416; State v. Ram- 
say, 52 Mo. App. 668. 

81 State v. Hutson, 40 Ark. 361; Moore v. State 
(Ark.), 6S. W. Rep. 17; State v. Moser, 33 Ark. 140; 
State v. Craddock (Kan.), 24 Pac. Rep. 949. 

82 State v. Maggard, 80 Mo. App. 286. 

83 Williams v. State, 34 S. W. Rep. 926. 





jury must find (1) that the defendant did the 
acts complained of in the sight or hearing of a 
person or persons; (2) that said acts were in their 
nature calculated to frighten, annoy, or morally 
offend persons of ordinary sensibilities, and did 
in fact frighten, annoy, or morally offend some; 
(3) that the acts complained of were not acci- 
dental or done under some necessity to protect 
life or property. : 

F. The Punishment.—Blackstone tells us that 
the felonious breaches of the peace are strained 
up to that degree by virtue of statutes. If this 
be true, American statutes have toned them down 
again, so that they are misdemeanors, which 
means they are punishable ‘‘by fine or imprison- 
ment in the county jail, or both.’’8> 

IV. CONCLUSION. 

It will be remembered that we indicated at the 
beginning that the law of ‘“‘disturbing the peace”’ 
is involved in much confusion. An analysis of 
the decisions makes it apparent that the modern 
offense of this name is the result of a partial con- 
junction of two common-law sources, described 
by Blackstone as ‘offenses against the public 
peace,’’ and ‘‘offenses against the public police.” 
Terror is the gist of the offspring of the former; 
annoyance, using the term in its broadest sense 
of the latter. Statutory. interpretation is driven 
back to this division, which is fundamental in an 
intelligent interpretation of the law of fhis sub- 
ject. The procedure in such cases bas not al- 
ways been sound, so intimately are substantive 
law and procedure interwoven. With a clearer 
understanding of the ultimate elements of the 
crime there should be little difficulty in adjust- 
ing the procedure to the sound rules of criminai 
practice. 

As a final word,—with the further development 
of higher sense of social order, we may expect a 
“disturbing the peace’’ to still further encroach 
upon the old common-law, ‘‘offenses against the 
public police,’ for the underlying principle of 
these offenses is that such restraints must be im- 
posed upon ¢ach individual as are demanded by 
the health, comfort, safety and general welfare 
of society. FRED. KELSEY. 

Law Department, University of Missouri. 


844 BI. Com. 142. 
8 Rev. Stat. Mo. (1899), sec. 2395. 








CORPORATIONS — CONTRACT OF FOREIGN 
CORPORATION IS VOID, EVEN AFTER COR- 
PORATION COMPLIED WITH THE STATUTE, 
WHEN. 


UNITED LEAD CO. v. J.W. REEDY, ELEVATOR 
MFG. CO. 


Supreme Court of Illinois, June 14, 1906. 

Where a foreign corporation made a contract in the 
state at a time when it had not complied with Hurd’s 
Rev. Stat. 1903, ch. 32, whereby such corporation 
could maintain no action on any demand, the contract 
was void, and no action could be maintained thereon, 
even after the corporation complied with the statute, 
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The appellate court for the first district affirmed 
the judgment of the circuit court of Cook county, 
which was in favor of appellee, in a suit in as- 
sumpsit brought in the latter court by appellant 
against appellee. A certificate of importance 
having been obtained, the cause is brought here 
by further appeal. The following statement of 
the facts is that of the appellate court: 

‘September 8, 1904, appellant, a New Jersey 
corporation, doing business in the state of Illinois, 
brougbt suit for goodssold and delivered, against 
appellee. On December 7, 1904, appellee moved 
to dismiss upon the ground that appellant, at the 
time of bringing suit and when the motion was 
made, was and is a foreign corporation doing 
business in Illinois, and had not filed with the 
secretary of state its articles or certificate of in- 
corporation, and was not authorized to do busi- 
ness in Illinois. This motion was supported by 
an affidavit. Upon the hearing on this motion it 
was denied and appellee was given leave to file 
pleas instanter. In obedience to this order ap- 
pellee filed the general issue and a special plea, 
which is in substance as follows: ‘And for a fur- 
ther plea, by leave of court, defendant says that 
plaintiff is organized for profit, is not a railroad 
or telegraph company, nor in the insurance, 
banking or money loaning busin: ss; that the mer- 
chandise,fur which suit is brought was sold to de- 
fendant and by it brought within the state of Llli- 
nois since January 1, 1902; plaintiff had not at 
the commencement of this suit, as by the statute 
provided, filed with the secretary of state its arti- 
cles or certificate of incorporation, statement of 
capital stock represented in Illinois, nor desig- 
nated officer on whom service could be had; nor 
had the secretary of state, at commencement of 
suit, issued certificate entitling plaintiff to do 
business in L[llinois, as provided by statute; nor 
had plaintiff prior to or at the commencement of 
suit, been licensed to do business in Illinois as by 
statute provided; plaintiff at the -time of com- 
mencement of suit had no certificate of authority, 
nor had any ever been issued to it to do business 
in Illinois, as provided by the statutes of said 
state. Wherefore, by force of the statute in such 
case made and provided, the plaintiff cannot 
maintain its aforesaid action. And this defendant 
is ready to verify. ‘Therefore it prays judgment 
if plaintiff ought to have its aforesaid action 
against it,’ ete. Appellee filed a similiter to the 
general issue and demurred to the special plea. 
The court overruled the demurrer. Appellant 
elected to stand by the demurrer. Thereupon the 
court ordered, ‘therefore it is considered by the 
court that defendant go hence without day and 
that plaintiff takes nothing by the aforesaid 
action,’ and entered a judgment for costs against 
appellant. The case is brought to this cours by 
appeal. Appellant assigns as error the action of 
the trial court in overruling its demurrer and en- 
tering judgment in bar of its cause of action.” 

Scort, C. J. (after stating the facts): Scction 
67 b, ch. 32, Hurd’s Rey. St. 1903, provides that 





no foreign corporation organized for pecuniary 
protit shall be authorized or permitted to transact 
business in this state, or to continue business 
herein if already established, until it shall desig- 
nate some person as its agent or representative in 
this state on whom service of legal precess may 
be had. Section 67d of the same chapter provides 
a punishment for any neglect or failure to comply 
with the act, and contains this further language: 
‘fn addition to which penalty, on and after the 
going into effect of this act no foreign corpora- 
tion, as above detined, which shall fail to comply 
with this act, can maintain any suit, or action, 
either legal or equitable, in any of the courts of 
this state upon any demand, whether arising out 
of contract or tort.’ The two sections above re- 
ferred to are parts of an act which became effect- 
ive on July 1, 1899. Laws 1899, p. 118. 

According to the averments of this plea, appel- 
lant transacted the business in question in this 
state at a time when it was forbidden by our laws 
so to do, and it was not permitted by our laws to 
maintain any suit, either legal or equitable, in 
any of the courts of this state when this suit was 
instituted. Appellant’s contention is, that its 
right to bring this action is not barred by these 
statutes; that they merely abate this suit, leaving 
to the foreign corporation the right to maintain 
its action if it shall hereafter qualify to transact 
business in this state. 

In the case of Cincinnati Mutual Health Assur- 
ance Co. v. Rosenthal, 55 Ill. 85, 8 Ain. Rep. 626, 
a similar question arose, the foreign corporation 
there being an insurance company which had 
brought suit in this state upon a note given to it 
for stock in the corporation and for premium on 
a policy of insurance. It appeared that the con- 
tract in pursuance of which the note was given 
was entered into and the note executed and de- 
livered in this state when the plaintiff was not 
authorized to transact business in this state, for 
the reason that it had not complied with the laws 
of the state in reference to foreign insurance com- 
panies. Its lack of autbority to conduct its affairs 
in this state was interposed in bar of the action, 
and the court, after pointing out that the statute 
expressly prohibi'ed such a company from effect- 
ing insurance or transacting business in this state 
until after it should have complied with the stat- 
ute in reference thereto, used this language: 
**When the legislature probibits an act or declares 
that it shall be unlawful to perform it, every rule 
of interpretation must say tbat the legislature in- 
tended to interpose its power to prevent the act, 
and, as one of the means of its prevention, that 
the courts shall hold it void. ‘This is as manifest 
as if the statute had declared that it should be 
void.”? ‘This case bas been cited with approval 
on a similar proposition in Penn v. Bornman, 102 
Ill. 523, and Illinois State Trust Co. v. St. Louis, 
Iron Mountain & Southern Railway Co., 208 Ill. 
419, 70 N. E. Rep. 357. 

The contract upon which this suit was brought, 
having been entered into in this state when appel- 
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lant was not permitted to transact business in this 
state, is in violation of the plain provisions of the 
statute, and is therefore null and void, and no 
action can be maintained thereon at any time, 
even if the corporation should at some time after 
the making of the contract qualify itself to trans- 
act business in this state by a compliance with 
our laws in reference to foreign corporations that 
desire to engage in business here. 

The judgment of the appellate court will be 
affirmed. 

Judgment affirmed. 


NotTe.—Foreign Corporation may in most States 
Sue for Recovery of Demand Growing out of Trans- 
actions made without having Filed Certificate of 
Incorporation or Appointment of an Agent by Subse- 
quently Complying with the Statutes of the State in 
which the Transaction Took Place.—While in Illi- 
nois the law now is against the overwhelming weight 
of authority upon the subject, there is no telling how 
the case may be decided the next time the question is 
before it. The holding is harsh and against good 
sound sense. Itis to be observed that the Illinois 
statute, while it states that ‘‘no person who fails to 
comply with this act can maintain any suit or action, 
either legal or equitable, in any of the courts of this 
state upon any demand, whether arising out of con- 
tract or tort,’’ yet it does not say that after complying 
with the statutesa foreign corporation cannot main- 
tain an action upon a previous transaction. 

It was held in Missouri by Mr. Justice Barclay, one 
of the ablest of the Missouri judges, upon a statute 
worded identically the same as the Illinois statute, 
that a corporation, although it had brought an attaeh- 
ment suit without having complied with the law, but 
did comply with it before the return day of the pro- 
cess, that the action could then be maintained. Says 
Mr. Justice Barclay: ‘‘The statute does not in ex- 
press terms forbid the bringing of an action by such 
acompany. It declares that it cannot ‘maintain’ an 
action, not having complied with the law. What was 
the paramount object of the enactment?” This ques- 
tion does not seem to have bothered the heads of the 
Illinois judges, and yet it is the very kernel in the 
nut to an intelligent solution of the problem. He an- 
swers the question as follows: ‘‘Not to exclude such 
concerns from participating in the business done in 
Missouri, but to compel compliance with certain con- 
ditions by them. Those conditions were imposed 
with a view, probably, to place foreign and domestic 
companies on a footing of equality in the field of com- 
merce. The object of the law was rather to induce 
observance of those conditions than to deprive any 
foreign corporation of a right of action or other 
property.” It certainly seems like good “horse 
sense”’ to so conclude, and the conclusion seems to us 
as apropos of Illinois as Missouri. Then he says: 
“Keeping the general purpuse of the law in view, 
what are we to understand by the word ‘maintain’ as 
used in the third section?” Here is analysis we do 
not find in the Illinois opinion, and yet it is the es- 
sence of sound judgment. Then he goes on to say: 
‘*As its structure suggests, it signifies literally ‘to 
hold by the hand;’ hence (in ordinary use) ‘to up- 
hold, to sustain, to keep up,’ while in pleading it is 
defined to mean ‘to support what has already been 
brought into existence.’ Anderson’s Law Dict. 
It is nothing new to the law that a party may main- 
tain an action, although at its outset a legal barrier to 





it existed. This is illustrated by the law touching the 
defense of another action pending, which defense, 
though good when part of record, may be defeated by 
a dismissal of the pricr action and a statement of that 
fact by way of reply to the answer containing that 
defense. Warder v. Henry, 117 Mo. 530, 23 S. W. Rep. 
776,1 Ency. Pl. & Pr. 775. It is not necessary at this 
time to consider whether this statute should have a 
broad or narrow construction at our hands, or whether 
it should be viewed as penal or remedial. It cer- 
tainly must have a fair and reasonable reading, and 
should not be enlarged beyond its natural meaning to 
accomplish the forfeiture of a right of action. No 
corporation having failed to obey this law can main- 
tain an action. The corollary is that, when it has 
complied, it may maintain the action. The pro- 
hibitory command does not reach the right 
to begin the action. We should not  broad- 
en the language to destroy that right. There is 
a well defined distinction between beginning and 
maintaining an action, viewed with reference to the 
facts of the controversy now before us. We are bound 
to assume that the word ‘maintain’ was chosen to ex- 
press the exact shade of meaning intended by the 
law makers. It does not, with its present context, 
seem to also include the word ‘begin.’’’ Philpots v. 
Jones, 2 Ad. & El. 41. 

It is refreshing to read such opinions. Compare it 
to the Illinois opinion, which is the principal case, and 
what a world of meaning is unfolded in the word 
‘judgment’ as it relates to the conclusions of the two 
courts. One is case opinion, the other is judgment. 
The one dignifies the court which rendered it, the 
other —— ——. Mr. Justice Barclay’s opinion is well 
sustained by the following cases: Town v. Bowers, 81 
Mo. 491; West v. Citizens, 27 Obio St. 1; Catlin v. 
Ins. Co., 1 Sumner, 439; Rush vy. Frost, 49 Iowa, 183; 
Ball v. Railway, 71 Iowa, 806; Blood v. Harrington, 8 
Pick. 558; Lumber Co. v. Hotel Co., 2 Pac. Rep. 10738; 
Orange Nat. Bank v. Traver, 7 Fed. Rep. 146; Ginn v. 
New Eng. Mtg. Co., 92 Ala. 135, 8 So. Rep. 388; Utley 
v. Clark-Gardner, etc., 4 Colo. 369; Kindel v. Beck, 
ete., 19 Cal. 310, 35 Pac. Rep. 588; Singer Mfg. Co. v. 
Effinger, 79 Ind. 264; O’Reily, etc. v. Green, 40 N. Y. 
Supp. 860; Peck Mfg. Co. v. Groves, 6S. Dak. 504, 62 
N. W. Rep. 109; Tex. Land & Mtg. Co. v. Worsbam, 
76 Tex. 556, 13S. W. Rep. 384. 








BOOK REVIEWS. 





BEALE ON INNKEEPERS AND HOTELS, THEATERS 
AND SLEEPING CARS. 


This is a work which brings the law upon the sub- 
ject up to date. The historical setting of the law is not 
neglected, so the author gives an insight into the life 
in the inns of mediaeval England. We regard it always 
helpful and generally necessary to a correct under- 
standing of the law on any subject that its history be 
given. The developing of the general principles of the 
law is concise, and in the more difficult portions of the 
subject, those where there is a conflict of authority 
and in the newer development of the law where there 
is but slight authority, the author has given a lengthy 
and careful discussion of the subject. There is also 
included in this valuable work, along with the law of 
innkeepers proper, such principles of the law as have 
been developed with regard to other houses of enter- 
tainment, such as boarding and lodging houses, res- 
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taurants and theaters, and the principles regulating 
the action of sleeping car companies, which partake 
something of the character of innkeepers. 

This book contains the authorities cited in the Amer- 
ican Digest ttrough the second volume of 1905; the 
English Annual Digest for 1905; and the Canadian and 
other colonial digests for 1904, though the author does 
not claim that every case has been cited. Thestatutes 
of various states are set forth in an appendix. The work 
is a good one by a respected author on a live subject, 
and is valuable in any state. Itis published by Wil- 
liam J. Nagle, of Boston, bound in buckram, and con- 
tained in 621 pages. 








BOOKS RECEIVED. 





A Treatise on the Law of Municipal Corporations. 
By Howard S. Abbott, of the Minneapolis Bar. 
Late Special Masterin Chancery Union Pacific Rail- 
road Receivership; Master in Chancery U. S. Cir- 
cuit Court; Lecturer on Public and Private Corpo- 
rations and Civil Law, University of Minnesota. 
Vol. III. St. Paul: Keefe-Davidson Company, 1906. 
Review will follow. 


The American Digest Annotated, Continuing without 
Omission or Duplication the Century Edition of the 
American Digest, 1658 to 1896. 1906A. A Digest of 
all Current Decisions of all the American Courts, as 
Reported in the National Reporter System, the Offi- 
cial Reports, and elsewhere, together with import- 
ant English Cases, from October 1, 1905, to March 
30, 1906. Prepared and Edited by the Editorial Staff 
of the American Digest System. St. Paul, Minn. 
West Publishing Co., 1906. Review will follow. 


Supplement to Snyder’s Interstate Commerce Act and 
Federal Anti-Trust Laws, embracing the railway 
rate bill, approved June 29, 1906, amending the 
commerce act and Elkins act. With an introduction 
and full notes of judicial decisions rendered since 
the publication of the work in July, 1904, witha ref- 
erence to the Anti-trust laws of the several states, 
including also the employers’ liability bill, pure food 
bill, meat inspection bill and hall-mark or jewelers’ 
liability bill. Containing also index and table of 
cases. By William L. Snyder, of the New York Bar. 
New York. Baker, Voorhis & Company, 1906. Re- 
view will follow. 


American Consular Jurisdiction in the Orient. By 
Frank E. Hinckley, Doctor of Philosophy, Colum- 
bia University School of Political Science; Clerk of 
the United States Court for China. Washington, 
D.C. W.H. Lowdermilk and Company, 1906. Re- 
view will follow. 








HUMOR OF THE LAW. 

It was a charge of assault and battery and the pris- 
oner, a negro woman, was in the witness box and the 
question was put to her: ‘What have you to say to 
the charge?”’ ‘Well yo’ hon’ah ah has dis to say. Dat 
dar chile what I swat side de haid, came ovah to ma 
house and sot on de bench side ma chile, and ma chile 
had a big slice o’ bread all covah’d ovah wid lasses, 
den dat white trash chile took de bread away from 
ma chile an’ lick all de lasses offen it and den she up 
an’ call ma chile niggah. Den I jus’ up an’ swat dat 





white chile offen de bench, an’ tole her to go home. 
Dat dar white trash chile knows dat dat am Gawd’s 
truf an’ she don’t daiah say it ain’t. Yo’ jus’ ax her 
ifdat ain’t detruf.”? (Turning to the child she had 
“swatted”), ‘ain’: dat de truf you white trash chile?” 
No response. ‘You see yo’se’f, Jedge, what ah say 
am de truf. Now ah’dlike to know if dis heah cou’t 
goin’ to allow such goins on an’ say a niggah has no 
right to defen’ her own chile. Ah don’t ca’ so much 
*bout de lasses, Jedge, but when dat white trash chile 
lick all de lasses offen ma chile’s bread, an’ den call 
her niggah, I ax yo’ opinion, Jedge, if dat ain’t moah 
an’ a niggah ought to stan’.” 

After awhile the court resumed judicial dignity 
enough to say, “‘prisoner discharged.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 








ek nnicsicnednnedardonghethetGdseketvatsspaacanenst 13 
iss ddrgndaniiiaminnaainsqcindiedessbieiniien 131, 136 
en tdak dadasinrebamendithiimeaieahall 6, 123 
I, << na cendetbesdedamubasetisandesds cibanidelede 1. 122 
IIS EE ET ORE EET TR 16, 47 


GEORGIA, 2, 8, 23, 29, 31, 33, 46, 48, 49, 50, 51, 52, 54, 57,58, 67, 
69, 77, 90, 82, 83, 85, 86, 87, 92, 93, 94, 104, 112, 113, 117, 118, 
128, 144, 146, 155, 158, 161 

KANSAS....10, 15, 20, 22, 24, 25, 56, 73, 88, 120, 124, 135, 143, 162 


KENTUCKY....... 32, 43, 65, 81, 84, 96, 99, 102, 105, 114, 140, 145 
SE nccccsices escceatasddoveessdtqsaseensences 7, 134 
FINE, o.ccccccccccccsveseseces 35, 36, 42, 64, 68, 91, 100, 111 
DA aL iceuiendtaaminwdenes th 64a eadaehsemiinendihanad 44,90 


NEw YORK, 4, 14, 28, 30, 40, 41, 72, 95, 109, 116, 137, 138, 151, 
160 

NORTH CAROLINA, 9, 12, 27, 45, 53, 66,270, 78, 107, 108, 115, 119, 
126, 130, 147, 148, 150, 152 

I ise ndicirncnn 500s ch edicsssessssisdcdsaieseon 125, 133 

IRs teenies ceccdcccncencnucs 21, 75, 121, 182, 159 

TEXAS, 5, 34, 39, 55, 59, 60, 71, 79, 89, 103, 106, 110, 127, 189, 149, 
154 

UNITED STATES C. C 

U.S. U. C. of App.... 


WME BEATERS BD. Oioocccccccdsccesnccivccvssscssesceceses 17 
akacckbscs 1 ceacce dcapersacess 37, 76, 129, 153, 156 
WERE VERRIER 4 60ccccsceccse. ces 8, 61, 62, 63, 98, 101, 142, 157 


1. ACCIDENT INSURANCE—Warranties.—Where a bond 
indemnifying an employer from loss through an embez- 
zlement or larceny of the employee was procured 
through misrepresentations by the employer material 
to the risk and made in response toa specific inquiry, 
the bond was void.—American Bonding & Trust Co. v. 
Burke, Colo., 85 Pac. Rep. 692. 


2. AcTION—Conversion by Bailee. — Where a bailee 
lawfully obtains possession of the property of the bailor, 
atort arising out of the breach of the bailor’s duty may be 
waived by the bailor, und an action of assumpsit main- 
tained —De Loach Mill Mfg. Co. v. Standard Sawmill 
Co., Ga ,54S. KE. Rep. 157. 


3. ADJOINING LANDOWNERS—Light and Air.—An owner 
of land cannot enjoin adjoining cwner from maintain- 
ing a fence of unusual height, on the sole ground that it 
deprived a building on the land of the former light and 
airfrom such adjoining land.—Koblegard v. Hale, W. 
Va ,548. E. Rep 793. 


4. ALTERATION OF INSTRUMENTS — Burden of Proof. 
—In a claim against a decedent’s estate, the burden 
held to be onclaimant to explain an apparent material 
alteration in the note which was the basis of the claim. 
—In re Pinkerton’s Estate, 99 N. Y. Supp. 492. 
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5. ANIMALS — Trespass.—The owner of cattle who 
herded them just outside another’s pasture was not 
liable for their trespass after breaking through the fence, 
in the absence of anything tending to show that the cattle 
were breachy.—Moere v. Pierson, Tex., 983 S. W. Rep. 
1007. 

6. APPEAL AND ERROR—Authority to Correct Mispris- 
on of Clerk.—The superior court held authorized to cor- 
rect a misprison of itsclerk in entering an order on a 
motion for a new trial, though an appeal has been taken. 
—Peasev. Fink, Cal., 85 Pac. Rep. 657. 

7. APPEAL AND ERROR—Losses Vis Major.—In the ab- 
sence of a special provision in a building contract there- 
for, a loss by the blowing down of the building by astorm 
of unusual severity must be borne by the contractor.— 
Milske v. Steiner Mantel Co., Md., 63 Atl. Rep. 471. 

8. ARBITRATION AND AWARD—Acceptance of Benefits. 
—A party to a common- law submission to arbitration 
cannot question an award published after he had made 
known to the arbitrators his election to withdraw from 
the arbitration, if he subsequently accepted the benefits 
of the award.—Harrell v. Terrell, Ga., 54 S. E. Rep. 116. 

9. ARREST—Constables.—A constable by ,virtue of his 
office has common-law authority to arrest without a war- 
rant for felony, breach of the peace, and some misde- 
meanors less than a felony committed in his view.—Mar- 
tin v. Houck, N. Car., 548. E. Rep. 291. 

10. ASSAULT AND BATTERY—Justification.—In an ac- 
tion for assault and battery, where defendant justifies on 
the ground that it was necessary tosave his father from 
injury, a finding that the danger was not such as would 
induce a person exercising reasonable judgment to inter- 
fere held to justify a verdict for-plaintiff.—Sloan v. Pierce, 
Kan., 85 Pac. Rep. 812. 

11. ASSISTANCE, WRIT OF—When Allowed. — A pur- 
chaser on foreclosure may obtain a writ of assistance 
against one not a party to the foreclosure, but who 
claims possession urder such a party, and whose right is 
subordinate to that of the purchaser.—Strong v. Smith, 
N. J., 68 Atl. Rep. 493. 

12. ATTACHMENT—Funds of Benefit Society.—Money 
collected by a collector of an assessment insurance so- 
ciety and payable solely to the credit of the society’s 
benefit fund held a trust fund, which was not subject to 
attachment ina suit bya creditor of the society.—Brenizer 
v. Supreme Council of Royal Arcanum, N. Car., 53 8. E. 
Rep. 835. 

13. ATTACHMENT—Payment by Note.—Payment by a 
sheriff by note held sufficient, if payment by him is a 
prerequisite to his recovering of plaintiff in attachment 
the expense of preserving the attached propérty.—South- 
western Commercial Co. v. Owesney, Ariz., 85 Pac. Rep. 
724. 

14. ATTORNEY AND CLIENT—Change of Attorney.—A 
client is ordinarily entitled to change his attorney at his 
own volition by an order providing for payment or se- 
curity of fees under Supreme Court Rule 10.—People v. 
Bank of Staten Island, 99 N. Y. Supp. 486. 


15, ATTORNEY AND CLIENT—Disbarment. —Disbarment 
is a special proceeding and the statute must be followed 
so far as the steps to be taken are prescribed; otherwise 
it is to be conducted in accordance with the practice in 
civil cases.—Jn re Burnette, Kan., 85 Pac. Rep. 575. 

16. ATTORNEY AND CLIENT—Fraudulent Dismissal of 
Action.—An attorney held not entitled to have an action 
which was dismissed by his client restored to the docket 
on the ground that it was dismissed to defraud him of 
his fees and disbursements.—De Wandelaer v. Sawdey, 
Conn., 63 Atl. Rep. 446. 

17. BANKRUPTCY—Expenses in Management of Prop- 
erty.—A general assignee, continued in the management 
of the assignor’s business after the latter’s adjudication 
asa bankrupt until the appointment of a trustee, with 
the approval of the referee, is entitled to payment for 
his services during such time, and the proper expenses 
of the business should also be paid by the estate after 
the adjudication.—Jn re Pattee, U. 8. D. U., D. Conn., 143 
Fed. Rep. 994. 





18. BANKRUPTCY — Liquidation of Claim. — Evidence 
considered, and held not to sustain the contention of a 
claimant that certain stocks owned by him were convert- 
ed by the barkrupts, and his claim forthe value of the 
stocks which remained in the bankrupts’ hands liqui- 
dated.—Jn re Hurlbutt, Hatch & Co., U. 8. C. C. of App., 
Second Circuit, 143 Fed. Rep. 958. 

19. BANKRUPTCY — Order Authorizing Private Sale.— 
Where the time fixed in an order by a referee authoriz- 
ing a private sale of the property of a bankrupt ata 
specified upset price had expired without a sale having 
been made, notice to creditors and others interested was 
essential before the making of a new order of sale.— 
Allgair v. William F. Fisher & Co., U. 8.0.0. of App., 
Fifth Circuit, 148 Fed. Rep. 962. 

20. BILLS AND NoTEs—Effect of Delay in Presenting 
Check.—To prevent recovery on a check by a bona fide 
holder because of delay in forwarding or presenting it 
for payment, held the drawer must show the delay 
caused bim to suffer loss.—Cox v. Citizens’ State Bank, 
Kan., 85 Pac. Rep. 762. 

21. BILLS AND NOTES—Payment of Forged Draft.—The 
presumption that the drawee knows the signature of the 
drawer of a draft is conclusive only where the party re- 
ceiving the money has not contributed to the fraud .—B. 
B. Ford & Co. v. People’s Bank of Orangeburg, S. Car., 54 
8. E. Rep. 204. 

22. BOUNDARIES—Navigable River.—If a private owner 
grant land, bounding it generally upon ariver, the pre- 
sumption that the grant will carry title as far as he owns 
is rebuttable, the question being purely one of intention, 
and when the intention is ascertainable from the record 
of a proceeding or the face of an instrument, other evi- 
dence is inadmissible.—Fowler v. Wood, Kan., 85 Pac. 
Rep. 763. 

23, BROKERS—Uommissions.— Where property is placed 
witha broker to sell, his commissions are earned when 
he finds a purchaser who offers to buy on the terms stipu- 
lated.—Indiana Fruit Co. v. Sandlin, Ga., 54 8. E. Rep. 65. 

24. BRIBERY—Member of Board of Education.—Where 
the member of a board of education charged with the 
care of school buildings accepts money to influence his 
action in favor of letting a contract for cleaning school 
buildngs he is guilty of bribery under Gen. St. 1901, § 222. 
—State v. Campbel!, Kan., 85 Pac. Rep. 784. 

25. BROKERS—Sale of Realty.—Where one employs a 
real estate broker to find a buyer for land which he oc- 
cupies, the broker’s claim for compensation is not de- 
feated by the fact that the wife refuses to execute a con- 
veyance.—Staley v. Hufford, Kan., 85 Pac. Rep. 763. 

26. CARRIERS—Automatic Elevator.—The operation of 
an automatic push-button electrical passenger elevator 
is not negligence which is actionable by any passenger, 
except a child of years so tender that he cannot know 
the danger.—Shellaberger v. Fisher, U. 8.0. C. of App., 
Eighth Circuit, 143 Fed. Rep. 937. 

27. CARRIERS—Discrimination Against Shipper.—In an 
action by a shipper to recover on account of discrimin- 
ating overcharges held, that a carrier may not givea 
shipper a lower rate on logs than is given to another 
merely because the former ships the manufactured pro- 
duct over the carrier’s line (Revisal 1905, § 8749).—Hilton 
Lumber Co. v. Atlantic Coast Line R. Co., N. Oar., 53 8. 
E. Rep. 823. ‘j 

28. CARRIERS—Injury to Goods.—A release of a carrier 
from liability for damages for the recited consideration 
of reduced rates held not shown to have been accepted 
by the shipper, and therefore to be ineffectual.—Hail- 
parn v. Joy 8.8. Co., 99 N. Y. Supp. 464. 

29. CARRIERS—Injury to Licensee Assisting Passenger 
on Board.—Where one assists a passenger on a train at 
a station intending to leave the train, no duty arises to 
hold the train for a reasonable time unless knowledge of 
such purpose is communicated to the company’s serv- 
ants.—Seaboard Air Line Ry. v. Bradley, Ga., 54 8S. E. 
Rep. 69. 

80. CARRIERS—Platforms.—A carrier held not guilty of 
negligence because of the existence of a space between 
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the edge of a subway station platform and the cars, nec- 
essary to a safe passage of the cars along the platform.— 
Coogan v. Interborough Rapid Transit Co., 99 N. Y. 
Supp. 382. 

31. CERTIORARI—Bond.—In a nonseverable cause of 
action, where two persons individually sue, and, after 
judgment against them, sue out a writ of certiorari, the 
bond should be signed by both. — Harwell v. Marshall, 
Ga., 54S. E. Rep. 93. . 

32. COMPENSATION—Chaperone of Party on European 
Trip.—Chaperone of party on European trip held en- 
titled to recover expenses incurred by her in exercise 
of her best judgment, but caused by acts of member of 
party.—Leonard’s Adm’r v. Cowling, Ky.,93 S W. Rep. 
909. 

43. CONSTITUTIONAL LAW—Discrimination in Taxa- 
tion.—The administration of valid tax laws will not 
amount to a denial of the equal protection of the laws, 
unless it appears that the officers charged with the col- 
lection of taxes intentionally discriminate. — Georgia 
R. & Banking Co. v. Wright, Ga , 54S. E. Rep. 52. 

#4. CONSTITUTIONAL LAW—Statutes Providing for Ac- 
tions for Personal Injuries.—Laws N. M. 1903, p. 52, ch. 
34, § 2, relating tu a wrongdoer compelling the person 
injured to litigate his case, held valid. — Buttron v. El 
Paso Northeastern Ry. Co., Tex., 93 S. W. Rep. 676. 

25. CONSTITUTIONAL LAW—Taxation.—Const. Amend. 
1900 (Laws Mo. 1899, p. 381), relating to bridge or road 
tax, but not applying to certain cities, held a violation of 
Const. U. 8. Amend. 14, as denying to some persons 
within the state the equal protection of the laws.—State 
v. Chicago, B. & Q. R. Co., Mo , 93 8S. W. Rep. 784. 

36. CONTRACTS—Breach of One of the Conditions.—A 
breach of one of the conditions of a contract compro 
mising certain actions held not to entitle plaintitt to a 
cancellation of the contract.—Haydon v. St. Louis & S. 
F. R. Co., Mo., 93 8. W. Rep. 833. 


87. CONTRACTS—Consideration.—The owner of certain 
stock having executed an option under seal for the sale 
thereof expressing a consideration held estopped as 
against a bona fide assignee to deny that the option was 
based on a valuable consideration.— Watkins v. Robert- 
son, Va., 548. E. Rep. 33. 


38. CONTRACTS—Failure to Pay Installment. — A posi- 
tive refusal by one for whom a launch was being built to 
pay an installment according to the terms of the con- 
tract, unless the builders would give him a security they 
were under no obligation to give, relieved them from 
further performances on their part.— Michigan \acht & 
Power Co. v. Busch, U. 8.C. OC. of App., Sixth Circuit, 
142 Fed. Rep. 929. 


89. CONTRACTS—Foreign Corporations.—Acceptance by 
foreign corporation of note payable in this state held 
not doing business within the state, within statute re- 
lating to permits therefor.—Norton v. W. H. Thomas & 
Sons Co., Tex., 93 S. W. Rep. 711. 


40. CORPORATIONS—Action by Stockholders. — In an 
action by a stockholder against directors to recover 
sums claimed to be due the corporation, the complaint 
held to state a cause of actiou.—Young v. Equitable Life 
Assur. Soc.,99 N. Y. Supp. 446. 


41. CORPORATIONS—Liability of Stockholders.—The lia- 
bility of a corporation as an assignee of a lease stipu- 
lating for rent payable quarterly in advarce is a contin- 
gent liability, which only ripens into a debt as the rent 
falls due within the statutes making stockholders iiable 
for corporate debts.—Sanford v. Rhoads, 99 N. Y. Supp. 
407. 


42. CORPORATIONS—Kevocation of Dividend.—Corpor- 
ation, having declared a cash dividend, held not entitled 
to defeat payment thereof by levying an assessment on 
the stock payable on the same day as the dividend de- 
clared.—McLaren v. Crescent Planing Mill Co., Mo., 93 8. 
W. Rep. 819. 


43. CORPORATIONS—Subscription Liability.—The cred- 
itor of a corporation held not able to exact from share- 





holders a sum in excess of that agreed on as the amount 
to be paid on subscriptions, though less than par.—Mil- 
ler v. Higginbotham’s Adm’r, Ky.,93 8. W. Rep. 655. 

44. COUNTIES—Authority of Commissioners to Build 
Hospital.—A statute conferring on county commission- 
ers the power to build detention hospitals for their re- 
spective counties confers on the boards the power to 
acquire by purchase sites for such hospitals.—Yegen v. 
Board of Com’rs of Yellowstone County, Mont., 85 Pac. 
Rep. 740. 

45. CouRTs—Foreign Insurance Company.—The courts 
of a state have no power to control the supreme coun- 
cil of a foreign assessment insurance society by manda- 
mus or injunction.—Brenizer v. Supreme Council of 
Royal Arcanum, N. Car., 53 8. E. Rep. 835. 

46. CRIMINAL EVIDENCE—Contradictory Statements.— 
It was error to admit in evidence statements of a witness 
made in the absence of defendant, that he knew that 
defendant was guilty, though the witness was there- 
after sworn in behalf of defendant.—Bishop v. State, 
Ga.,53 8. E. Rep. 807. 

47, CRIMINAL EVIDENCE—Photographs.—A photograph 
duly identified and admitted in evidence as a correct 
representation of the appearance of a building at the 
time the photograph was taken may properly be inspect- 
ed with a magnifying glass.—State v. Wallace, Conn., 63 
Atl. Rep. 445. 

48. CRIMINAL EVIDENCE—Remarks of Third Persons.— 
Before the sayings of athird person in the presence of 
one subsequently charged with the crime should be ad- 
mitted in evidence, it should be affirmatively shown that 
the circumstances required av answer or denial before 
silence will amount to an implied admission. — Lump- 
kin v. State, Ga., 53 S. E. Rep. 810. 

49. CRIMINAL TRIAL—Accomplice.—Neither the join- 
der of a witness in an indictment with the defendant, 
nor a plea of guilty entered by the witness, necessarily 
makes him an accomplice with defendant, so as to re- 
quire corroboration of his testimony on the latter’s 
trial.—Hargrove v. State, Ga., 54 S. E. Rep. 164. 


50. CRIMINAL TRIAL—Challenge of Juror. — Ineligibil 
ity of a juror because of service in the same court dur- 
ing the next preceding term held good ground for chal- 
lenge, but not cause for new trial.—Jackson Vv. State, Ga., 
548. E. Rep. 167. 


51. CRIMINAL TRIAL — Conviction Under Labor Con- 
tract Act.—To sustain a conviction under the labor con- 
tract act of August 15, 1903 (Acts 1903, p. 90), it must ap- 
pear that the accused contracted to perform the labor 
himself, and has without good cause failed and refused 
tocarry out his contract.—Johnson y. State, Ga., 54S. E. 
Rep. 184. 


52. CRIMINAL TRIAL—Error in Minutes. — Omission in 
entering Oral sentence in minutes could at a subsequent 
term, upon a direct proceeding, be cured, and the sen- 
tence and minutes of the court amended so as to carry 
into effect the oral pronouncement of sentence.—Tyler 
v. State, Ga., 53 S. E. Rep. 818. 


53. CRIMINAL TRIAL—Evidence.—Though an indict- 
ment be returned ‘“‘not true”? as to one of two defend- 
ants, evidence competent against both of them may be 
used against the other one.—State v. Martin, N. Car., 53 
S. E. Rep. 874. 


54. CRIMINAL TRIAL—Former Jeopardy.— Where, after 
ajury had been impaneled, it was set aside because a 
juror was disqualified, a plea of former jeopardy after 
another jury had been impaneled held properly strick- 
en.—Armor Vv. State, Ga., 53 8S. E. Rep. 815. 


55. CRIMINAL TRIAL—Homicide.— Where defendant in- 
troduced his wife as an eyewitness to a homicide, but 
did not examine her as to facts within her knowledge, 
it was proper for the prosecuting attorney to refer to 
such fact in his arguments.—McMichael v. State, Tex., 
93 S. W. Rep. 723. 


56. CRIMINAL TRIAL — Instruction as to Considering 
Withdrawn Testimony.—Where testimony is withdrawn 
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by the court, which states to the jury that whatever tes- 
timony is ruled out they are not to consider, it is not 
error to deny an instruction to disregard such testi- 
mony.—State v. Roupetz, Kan., 85 Pac. Rep. 778. 

57. CRIMINAL TRIAL — Procedure. — Though the pre- 
siding judge at firstinstructed counsel that they must 
read the law to the court, yet where he afterwards told 
one of them to proceed with the reading, and the deci- 
sion under discussion was in fact read to the jury, it 
will not require a reversal.— Young v. State, Ga., 54S. E. 
Rep. 82. 

58. CUSTOMS AND USaGES—Exclusion by Terms of Con- 
tract.—A custom of trade does not, by implication, be- 
come a part of a written contract where there is an ex- 
press provision in the writing denying the right claimed 
under the custom.—Vardeman y. Penn. Mut. Life Ins. 
Co., Ga., 548. E. Rep. 66. 

59. DEATH—Persons Entitled to Damages. — That a 
father had been divorced from the mother of the chil- 
dren, who were placed in the mother’s custody by the 
court, and that the father from that time had not con- 
tributed to the support of the children, did not deprive 
them of the right to damages for his death.—Taylor v. 
San Antonio Gas & Electric Co., Tex., 93S. W. Kep. 674. 

60. DEEDS—Ratification .— Plaintiff, suing to set aside 
a deed, held not required to repay any money or give an 
indemnity bond. — R mine v. Howard, Tex., 93 S. W. 
Rep. 690. 

61. DEEDS—Undue Influence.—Old age and physical 
infirmity of a grantor togetber with the fact that he con- 
veyed the whole of his estate to his wife and one daugh- 
ter, on whom he was dependent for personal care, 
raises no legal presumption of undue inflaence. — Teter 
v. Teter, W. Va.,538.E Rep. 779. 

62, DIVORCE—Fraudulent Conveyance. — A voluntary 
conveyance by a man under engagement to marry, with 
intent to free the land of the marital rights of the wife, 
held void as to her dower rights, and as to alimony de- 
creed against himina suit for divorce.—Goff v. Goff, W. 
Va., 53 S. E. Rep. 769. 

63. EASEMENT—Partition.—On partition between heirs 
each heir takes his share subject to any apparent per- 
manent and reasonably necessary quasi easement which 
existed thereon for the benefit of another part of such 
real estate at the death of the ancestor.—Johnson v. 
Gould, W. Va., 548. E. Rep. 798. 

64. EJECTMENT—RKecovery for Improvements.—Under 
the statute, auy occupant making improvements with- 
out actual knowledge that his title was imperfect, unless 
his ignorance was due to inexcusable neglect, held en- 
titled to recover therefor.—Gallenkamp v. Westmeyer, 
Mo., 93S. W. Rep 816 ; 

65. ELECTRICITY — Negligence. — Electric light com- 
pany and telephone company held properly joined as 
defendants in action for injuries to telephone lineman 
from electric light wires.—East Tennessee Telephone 
Uo. v. Carmine, Ky., 938. W. Rep. 903. 

66. EMBEZZLEMENT — Restoration of Funds.—In a 
prosecution for embezzlement, it was not err?r to refuse 
to permit defendant to prove that he was willing to de- 
posit the sum alleged to have been embezzled in the 
clerk’s office to await the termination of a civil litiga- 
tion,—State v. Summers, N. Car., 538. E. Rep. 856. 

67. EMINENT DOMAIN—Railroad Grade Injury to Abut- 
ting Property. — When a railway company lucates its 
line along a public street, and changes the grade, it is 
liable to the owner of abutting property for any actual 
damages resulting therefrom.—Atlantic & B, Ry. Co. v. 
McKnight, Ga., 54 8. E. Rep. 148. 


68. Equity—Petition.—Where a petition for equitable 
relief fails to state that plaintiff has no adequate rem- 
edy at law, or that he has a choice of remedies, advan- 
tage may be taken of the omission by the adverse party 
during the trial by objecting to the evidence. — Haydon 
y. St. Louis & S. F. R. Co., Mo., 93 8. W. Rep. 833. 


69. EVIDENCE—Judicial Notice.—The courts of this 
state will take judicial notice that the mass of property 





in this state is made up of lands and the different forms 
of persoualty, but such notice cannot be taken as to the 
quantity of personalty.—Georgia R. & Banking Co. vy. 
Wright, Ga., 54S. E. Rep. 52. 

70. EVIDENCE—Political Subdivisions of State.—A state 
court will take judicial notice of the political subdivi- 
sions of the state, the boundary lines of connties the lo- 
cation of rivers fixed by statute, and the geographical 
position of cities and towns.—State v. Southern Ry. Co., 
N. Car., 54S, E. Rep. 294. 

71. EVIDENCE—Statements Made Before Marriage with 
Accused.—Statements by one present at the i'me ofa 
homicide held inadmissible against defendant, though 
after the homicide, and before the trial, she became de- 
fendant’s wife.—McMichael v. State, Tex., 98 8. W. Rep. 
723. 

72. EXECUTION—Oonversion of Property Levied on.— 
The common law authorizes a sheriff to maintain an ac- 
tion against one who unlawfully takes from his posses- 
sion property levied on under lawful process.—Dickin- 
son v. Oliver, 99 N. Y. Supp. 432. 

73 EXECUTORS AND ADMINISTRATORS — Carrying on 
Business of Decedent.—In the absence of a testament- 
ary direction, ifan administrator carries on the busi- 
ness of his decedent, he will be individually bound for 
the contracts of the business.—Campbell v. Faxon, Hor- 
ton & Gallagher, Kan., 85 Pac. Rep. 760. 

74. FEDERAL COURTS — Effect of State Statute.—A state 
statute requiring a Payment or tender of the amount 
justly due to a purchaser of property at tax sale as a con- 
dition precedent to the maintenance of a suit to recover 
the property is not controlliag on a federal court of 
equity.—Klenk v. Byrne, U. 8. C. C., W. D. Wash., 143 
Fed. Rep. 1008. 

75. FIRE INSURANCE—Declarations of Agents.—Where 
mutual insurance charter provides that there shall be 
no contract until application is accepted, declarations of 
soliciting agent that insurance begins from payment of 
premium held incompetent. — McGrath v. Piedmont 
Mut. Ins. Co., 8S. Car., 548. E. Rep. 218. 

76. FIRE INSURANCE—Fraudulent Statements in Proofs 
of Loss.—The adoption by a wife of a fraudulent state- 
ment by her husband in making proofs of loss in a fire 
policy covering her property held not fraud on her part. 
—Virginia Fire & Marine Ins. Co. v. Hogue, Va., 54 8S. KE. 
Rep. 8. 

77. FRAUDS, STATUTE OF—Promise to Pay Debt of An- 
other.—A written promise to pay the debt of another 
must, either itself orin connection with other writings, 
identify the debt which is the subject of the promise, 
without the aid of parol evidence.—M. C. Pearce & Co. 
v. R. T. Stone Tobacco Oo., Ga., 548. E. Rep. 103. 

78. FRauDs, STATUTE OF—Sale of Land. — Where a 
mortgage is foreclosed by advertisement and the print- 
ed advertisement does not bear after the sale any note 
or memorandum signed by the mortgagee or his agent, 
the advertisement alone is insufficient to take the case 
out of the statute of frauds.—Dickerson Vv. Simmons, N. 
Car., 53 8. E. Rep. 850. 

79. FRAUDULENT CONVEYANCES—Payment of Note to 
Protect Maker from Suit.—A conveyance bythe maker of 
a note in payment thereof heid not fraudulent as to the 
maker’s creditors, though the person to whom the con- 
veyance was made had acquired the note to protect the 
maker from suit on it.—Riske v. Rotan Grocery Co., 
Tex., 93S. W. Rep. 708. 


80. GARNISHMENT—Exemptions.— One who owes wages 
exempt from garnishment, on being garnished, if he 
permits judgment to be rendered against himself and 
pays the money due into court, will be liable in a suit by 
the laborer for the wages due.—Southern Ry. Co. v. Ful- 
ford, Ga., 54S. EK. Rep. 68. 

$1. GUARDIAN AND WaRD—Use of Property.—If a guar- 
dian uses the ward’s estate in his own business, or 
mingles the ward’s money with his own, he must account 
for at least legal interest, unless he made a greater pro 
fit.—Goff’s Guardian v. Goff, Ky., 93 8. W. Rep. 625. 
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82. HABEAS CORPUs—Violation of Ordinances.—W here 
a sentence of one under a city ordinance was lawful, 
and a requirement on failure to pay a fine to workon 
the public works or the street was authorized by law, 
defendant so sentenced was not entitled to discharge on 
habeas corpus.—Lyons v. Collier, Ga., 548. E. Rep. 183. 

83. HOMICIDE—Cooling Time.—Where there was an 
exchange of abusive words resulting in the drawing of a 
knife by the deceased, and after two hours a fatal en- 
counter ensued, it was proper to charge on voluntary 
manslaughter. —Williams v. State, Ga., 54S. E. Rep. 108. 

84. HOMICIDE—Failure to Provide Necessities of Life. 
—Where a husband neglects to provide necessaries for 
his wife or medical attention, and she dies, he will be 
guilty of involuntary manslaughter, if she was unable to 
appeal to others for aid and the death was the jnatural 
consequence of the neglect.—Westrup v. Common- 
wealth, Ky., 93 8. W. Rep. 646. 

85. HOMICIDE—Justification. — Though opprobrious 
language may justify a simple assault, it will not justify 
an attack with a deadly weapon in a manner lkely to 
produce death.—Mathews Vv. State, Ga., 54S. E. Rep. 196. 

86. INCEST—Stepchild.—A man who marries the mother 
of an illegitimate daughter becomes the stepfather of 
such child within the meaning of Pen. Code 1895, § 380, 
and Civ. Code 1895, § 2418, defining incest. — Lipham vy. 
State, Ga., 53S. E. Rep. 817. 

87. INJUNCTION—Criminal Prosecutions.—Equity will 
not enjoin the institution of prosecutions for violations 
of penal municipai ordinances, nor inquire into validity 
of ordinances.—Salter v. City of Columbus, Ga., 54%. E. 
Rep. 74. 

83. INSANE PERSONS—Foreelosure of Mortgage.—A 
lunatic whose property has been sold under foreclosure, 
wherein his guardian was duly served, cannot redeem 
said property from sale under foreclosure after his re- 
storation to sanity on the ground that the court did not 
acquire jurisdiction.—Foran v. Healy, Kan., 85 Pac. 
Rep. 751. 

89. INTOXICATING LIQUORS—Illegal Sale.—A conviction 
for violation of the local option law cannot be sustained 
on evidence showing a sale in a county different from 
that charged.— Wolf v. State, ‘Lex.,93 S. W. Rep. 742. 


90. JODGMENT—MoOtion to Vacate.—To justify the grant- 
ing of a motion to set aside a default, defendant must 
show that he proceeded with diligence; that his default 
arose from excusable neglect; that the judgment will 
affect him injuriously; and that he. has a defense.— 
Bowen v. Webb, Mont., 85 Pac. Rep. 739. 


91. LANDLORD AND TENANT — Defective Elevator.—A 
tenant of a portion of a building held not liable to one 
of its servants, injured because of the defective fasten- 
ing of the gate of an elevator used jointly by all ofthe 
tenants.—Andrus vy. Bradley- Alderson Co., Mo., 93 8. W. 
Rep. 872. 


92, LANDLORD AND TENANT—Distraining for Rent.— 
When a lease embraces a sum to be paid for rent for 
land, and another is hire for animals to be used, the 
whole sum due is rent, and may be collected by distress. 
—Sapp V. Elkins, Ga., 54 S. E. Rep. 98. 


93. LANDLORD AND TENANT—Estoppel to Deny Title.— 
Where one in possession agrees to pay another rent, he 
will be estopped from setting up title in himself adverse 
to such other until he shall have surrendered possession. 
—Bullard v. Hudson, Ga., 548. E. Rep. 1382. 


94. LANDLORD AND TENANT—Lease.— Where leased 
premises are described as ‘the lands near M., Georgia, 
knownas the ‘C. 8. J. place,’”’ the lessee is entitled not 
only to the use of the land for cultivation, but to the 
fruit on the rented premises maturing during the lease. 
—Quiggle v. Vining, Ga.,54 8. EK. Rep. 74. 

95. LIBEL AND SLANDER—Public Officials.—Defendant 
held notjliable for slander alleged to have been commit- 
ted in a conversation concerning plaintiff’s conduct and 
in presenting a fraudulent claim against the village.— 
Howarth v. Barlow, 99 N. Y. Supp. 457. 





96. LIFE INSURANCE—Reinsurance.—Where a domestic 
life insurance company acting pursuant to statutes and 
with the consent of its policy holders reinsured all its 
risks with a foreign life insurance company, there was 
no consolidation within Const., § 200.—Prewitt v. Illinois 
Life Ins. Co., Ky., 93 8S. W. Rep. 633. 

97. LIFE INSURANCE—Settlement of Interest Charge 
Against Policy.—A settlement of an interest charge on a 
preceding premium loan, made between an insured and 
the company at the time a premium was paid, cannot be 
impeached or opened after the death of the insured, in 
the absence of any showing of fraud or mistake.—John- 
son v. Mutual Ben. Life Ins. Co., U. 8. C. C. of App., 
Eighth Circuit, 143 Fed. Rep. 950. 

98. LIMITATION OF ACTIONS—Accrual of Cause of Ac- 
tion.—The cause of action to an owner of land damaged 
by deposit on it of refuse material putinto a stream by 
another, accrues when the material is deposited on the 
land, and limitations do not run unti] then.—Day v. 
Louisville Coal Coke Co., W. Va., 53S. E. Rep. 776. 

99. LIMITATION OF ACTIONS—Suspension of Operation 
of Statute.—The statute of limitations running against 
an action forthe recovery of the purchase price of land 
held not suspended after the vendor’s death until suit 
was brought by his representative.—Doty v. Jameson 
Ky., 93S. W. Rep. 638. 

100. Lis PENDENS—Purchase of Notes Pending Suit.— 
Person purchasing notes secured by deed of trust held 
not entited to question judgment fixing rights of parties 
except by a separate suit in his own behalf.—Polliham vy. 
Reveley, Mo., 93S. W. Rep. 829. 

101. LIs PENDENS—Purchaser Pendente Lite.—In de- 
termining whether or not a purchase is made pendente 
lite, the test is, was there, at the time of purchase, a suit 
pending involving the rule lis pendens?—Wingfield v. 
Neal, W. Va., 54S. E. Rep. 47. 

102. MASTER AND SERVANT—Contributory Negligence. 
—In an action against a telegraph company for injuries 
to a lineman by the breaking of a pole, the company 
held entitled to prove by the lineman that an inspection 
of the pole would have disclosed its unsafe condition.— 
Western Union Telegraph Co. v. Holtby, Ky., 93 8. W. 
Rep. 652. 

103. MASTER AND SERVANT—Duty of Master to Inspect 
Foreign Car.—A railway coimpany receiving a foreign 
car owes to its employees only the duty of reasonable in- 
spection to determine whether the same is safe.— Gal- 
veston, H. & S.A. Ry. Co. v. Parish, Tex.,93 8. W. Rep. 
682. 

104. MASTER AND SERVANT—Duty to Select Safe Way of 
Working .—Where an employee has the choice of two 
ways of doing certain work, it is his duty to select the 
safe way, and if he voluntarily selects another, when he 
knows or ought to know of the danger, he cannot recover 
for injuries sustained.—Southern Cotton Oil Co. v. Skip- 
per, Ga., 54 8. E. Rep. 110. 

105. MASTER AND SERVANT—Duty to Warn Servant.— 
Foreman of telephone company held guilty of gross neg- 
ligence in failing to give lineman specific warning as to 
change in time when electric light company turned the 
power on its wires.—East Tennessee Telephone Co. v. 
Carmine, Ky., 93 8. W. Rep. 903. 


106. MASTER AND SERVANT—Injury to Brakeman Un- 
coupiing Cars.—The violation of a brakeman of a rule 
forbidding employees to uncouple cars by hand held not 
to conclusively constitute contributory negligence.—Chi- 
cago, R. I. & P. Ry. Co. v. Thompson, Tex., 93 8S. W. Rep. 
702. 

107. MASTER AND SERVANT—Injury to Child Employee. 
—Employment of a child under 12 years of age to work in 
a tobacco factory, in violation of Acts 1903, p. 819, ch. 473, 
§ 1, held evidence of negligence in an action for injuries 
to the child while operating a machine in such factory.— 
Rolin v. R. J. Reynolds Tobacco Co., N. Car., 53 S. E. 
Rep. 891. 

108. MASTER AND SERVANT—Res Ipsa Loquitur.—A col- 
lision between a freight train and a light engine in the 
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day time, resulting in the deathof an engineer, is suffi- 
cient to raise a presumption of negligence on the part of 
the railroad company.—Stewurt v. Raleigh & A. Air Line 
R. Co., N. Car., 58 S. E. Rep. 877. 

109. MASTER AND SERVANT—Sufe Place to Work.—The 
master’s duty to exercise reasonable care to furnish a 
safe place includes the duty of guarding against such. 
dangers as may reasonably be foreseen, and to warn 
against dangers not urising from the particular work.— 
Johnson v. Terry & Tench Co., 99 N. Y. Supp. 375. 

110. MONOPOLIES—AgYeement to Sell to but One Party. 
—Agreement of seller of whisky not to sell any whisky 
of same brand in certain places until buyer had disposed 
of quantity purchased held nt in violation of the anti- 
trust law of 1899 (Laws 1899, p. 246, ch. 146).—Norton v. W. 
H. Thomas & Sons Co., Tex., 988. W. Rep. 711. 

111. MUNICIPAL CORPORATIONS—DVamages for Change 
of Street Grade.—Where plaintiff's property was dam- 
aged by achange in the grade of a street, the neasure of 
his damages was the cost of restoring the property, pro- 
vided such cost was less than the diminution of the mark- 
et value of the lot.—Stroker v. City of St. Joseph, Mo., 
93 S. W. Rep. 860. 

112. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—If a city opens a street for public travel and negligent 
ly leaves a dangerous ditch across a sidewalk without 
protecting it, and injury results, it is liable.— Herrington 
v. City of Macon, Ga., 548. kh. Rep. 71. 

113. MUNICIPAL CC RPORA1TIONS— Membership of Police 
Board.—Where the membership of the board of police 
commissioners of a city is increased by statute pendinga 
trial of a policeman, the new member has no right to 
participate in the trial.- Tibbs v. City of Atlanta, Ga., 53 
S. E. Rep. 811. 

114. NAVIGABL£ WATERS—Maintenance of Booms.—The 
use by ariparian owner of « navigable stream for the 
maintenance of booms for use in business cannot be ex- 
clusive of or inconsistent with the public use.—Warner 
v. Ford Lumber & Mfg. Co., Ky., 93 8. W. Rep. 650. 

115. NEGLIGENCE—Children.—A child under 12 years 
of age is presumed to be incapable of contributory negli- 
gence.—Rolin v.R. J. Reynolds Tobacco Co., N. Car., 58 
S. E. Rep. 891. Z 

116. NEGLIGENCE—Excavation to the Damage of Ad- 
joining Owner.—A landowner held not liable for damages 
to the land of an adjoining owner because of excavation 
work on the former’s premises.—Schulhofer v. Mulhare, 
99 N. Y. Supp. 489. 

117. NEGLIGENCE—Fires.—In an action for damages 
trom fire kindled on the property of defendant, as a gene- 
ral rule it is necessary for plaintiff to show that the fire 
was unlawfully or negligently kindled or guarded. —Tal- 
madge v. Central of Georgia Ry. Co., Ga., 548. E. Rep. 128. 

118. NEGLIGENCE—Imputed Negligence.—In an action 
by a child, suing by his next friend, for a personal injury 
from negligence of a city in leaving a sidewalk in a dan- 
gerous condition, any negligence on the part of his 
mother could not be imputed to the child.—Herrington 
v. City of Macon, Ga.,54 8. E. Rep. 71. 

119. OFFICERS — Reduction of Compensation During, 
Term.—The legislature held authorized to reduce the 
emoluments of the oflice of a sheriff as ea officio tax col- 
lector of the county during his term, though the office is 
a constitutional one.—State v. Stedman, N. Car., 54 S. E. 
Rep. 269. 

120. PARTITION—Debts of Ancestor —Heirs. suing for 
possession and partition of real estate, are not required 
to show, asa condition precedent, that the land is not 
subject to appropriation for decedent’s debts.—O’Keefe 
v. Behrens, Kan., 85 Pac. Rep. 555. 

121. PARTNERSHIP — Firm Assets — Where partners 
paid money into firm business not under contract that it 
should become assets, such partners became creditors of 
the firm to the amount contributed.—Wilson v. Wilson, 
S. Car.,54 S. E. Rep. 227. 


122. PLEADING—Validity of Statute.—The invalidity of 
a statute is not a matter which can be admitted by 





plaintiff's failure to reply, denying such invalidity al- 
leged in defendant’s answer.—Adams v. Clark, Uolo., 85 
Pac. Rep. 642. 

123, PRINCIPAL AND AGENT—Rights of Third Persons.— 
One dealing with another on his mere statement that he 
is the agent of a third person takes upon himself the risk 
of being able to show the existence of the agency.— 
Pease v. Fink, Cal., 85 Pac. Rep. 657. 

124. PROCESs—Service.—A resident of the state while 
in attendance on a federal court in a county other than 
that of his residence, either as a party or witness, is ex- 
empt from service of summons in an action in that coun- 
ty.—Underwood v. Fosha, Kan., 85 Pac. Rep. 564. 

125. PRocEss—Service of Summons.—Wherere service 
of summons is irregular and a motion to quash and va- 
cate the same has been made, overruled and exceptions 
saved, the point is not waived by the defendant after- 
ward pleading to the merits of the case.— Bes Line Const. 
Co. v. Schmidt, Okla., 85 Pac. Rep. 711. 

126. PUBLIC Lanps—Conflicting Grants —As between 
conflicting grants of state lands the holders under the 
older grant are prior in right and have the better title.— 
Berry v. W. M. Ritter Lumber Co ,N.C.,54&. E. Rep. 278. 

127. PUBLIC LANDS—Transfer of Leasehold Estate.—In 
an action on a note given for the conveyance of a lease- 
hold estate in state lands, the fact that the commissioner 
of the land office did not consent to the conveyance was 
no defense.—Wilkinson v. Sweet, Tex., 93S. W. Rep. 702. 

128. RaILROADS— Drinking Water for Passengers.—It 
is within the power of the general assembly to impose on 
a railway company the duty of providing pure drinking 
water for its passengers while on the cars, and for in- 
dictment, prosecution and fine for neglect of such duty. 
—Southern Ry. Co. v. State, Ga., 54 8. E. Rep. 160. 

129. RAILRVUADS—Duty Toward Licensee on Track.—A 
railway company owes no duty of prevision to employ 
competent servants to operate its trains, or to run them 
in a particular manner or at a particular rate of,speed, as 
to a bare licensee on its track.—Norfolk & W. Ry. Co. v. 
Stegall’s Adm’x, Va., 548. E. Rep. 19. 


130. RAILROADS—Panitive Damages —Where, in eject- 
ing a trespasser from a train, a brakeman is acting for 
the railroad and within the scope of his agency, the gen- 
eral principles of law relating to punitive damages ap- 
ply to him as well as to the train conductor.—Hayes v. 
Southern Ry. Co., N. C., 58 S. E. Rep. 847. 


131. RAILROADS—Stop, Loox and Listen.—A traveler 
approaching a railroad crossing must not only look and 
listen for the approach of trains before he goes on the 
track, but must continue to look and listen until he has 
passed the point of danger.—Choctaw, O. &G. R. Co. v. 
Baskins, Ark., 93 S. W. Rep. 757. 


132. RAILROADS—Stopping Fast Mail Train by Flag.— 
Stopping fast mail trains carrying interstate passengers 
at a station on flag held not a burden on interstate com- 
merce.—Railroad Com’rs v. Atlantic Coast Line R. Uo., 
8. C.,54S. MH. Rep. 224. 


13%, RECEIVERS—Notice of Sale.—The statute in rela- 
tion to the notice to be given in case of sales under exe- 
cution does not govern in case of receiver’s sales, so that 
if the court in the decree authorizing the sale orders that 
notice be given, a compliance with such order is all that 
is required.—Threadgi'l v. Colcord, Okla., 85 Pac. Rep. 
703. 


134. SALES—Breach and Measure of Damages.—In an 
action for breach by seller of contract of sale of scrap 
iron, measure of damages held difference between mar- 
ket price at time of refusal of seller to deliver and the 
contract price.—United Rys. & Electric Co. of Baltimore 
v. H. Wehr & Co., Md., 63 Atl. Rep. 475. 


135. SALES—Contract by Wire.—Where one dealer so- 
licits another to make an offer for certain produce, and 
the latter wires an offer and the former telegraphs that 
he will sell on the terms of the offer, a contract of pur- 
chase and sale is made.—Bennett v. Cummings, Kan., 85 
Pac. Rep. 755. ; 
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136. SALES—Delivery to Carrier.—Delivery of certain 
rings by defendant to a responsible publie carrier for 
transportation to plaintiff, held a delivery to plaintiff, 
absolving defendant from liability for loss of the rings 
by the carrier.—Gottlieb v. Rinaldo, Ark., 23S. W. Rep. 
750. 

137. SALES—Resale After Buyer Refused to Accept.— 
Resale of flour after the buyer had refused to accept the 
same, he'd made in good faith, with due diligence and 
within a reasonable time, and therefore fixed the seller’s 
measure of damages.—Ford v. Erde, 99 N. Y. Supp. 487. 

138. SALES—Transfer of Title.—A buyer to whom the 
goods have been delivered, held the owner thereof, and 
the seller having possession for a day confers no title by 
a sale to a third person having knowleage of the facts.— 
Montant v. Johnson, #9 N. Y. Supp. 395. 

139. SEQUESTRATION-—Instructions.—In a sequestration 
suit, if plaintiff fails to recover the property sued for, de- 
fendant is cntitled to a judgment restoring the same to 
his possession, or for its value if the same cannot be re- 
turned.—Rea v. Schow & Bros., Tex., 93 8. W. Rep. 706. 

140. SHERIFFS AND CONSTABLES—False Imprisonment. 
—In an action on the bond of a police officer for a false 
arrest and for an assault and battery, only compensatory 
damages could be recovered.—Scott v. Commonwealth, 
Ky., 93 S. W. Rep. 668. 

141. SHIPPING—Injury to Stevedore.—An injury to a 
stevedore by a bucket of stone which fellon him while in 
the hold helping to discharge a barge, held due solely to 
the negligence of the winchman, who was furnished by 
the vessel, which rendered it liable for the injury.—The 
City of San Antonio, U.8.C.C. of App., Fourth Circuit, 
143 Fed. Rep. 955. 

142. SPECIFIC PERFORMANCE — Option Contract.—An 
option on land is not a sale nor an agreement to sell, but 
gives the exclusive privilege of purchasing within the 
time limited, and on acceptance becomes an executory 
contract which may be specifically enforced.—Pollock v. 
Brookover, W. Va., 53 8. E. Rep. 795. 


148. STATES—Change in Course of Navigable Waters.— 
If while a navigable river is at flood an ice gorge causes 
a sudden change in course, the state boundary of which 
the river forms a part remains stationary, and the bound- 
aries of private owners remain unchanged.—Fowler v. 
Wood, Kan , 85 Pac. Rep. 763. 


144. STATUTES—Pleading Laws of Another State.—In a 
suit in this state on a contract made and intended to be 
performed in another state, in which the defendaut 
pleads the usury statute of the other state, it is essential 
that he prove that the statute was in force at the time of 
the execution of the contract.—Thomas v. Clarkson, Ga., 
548. E. Rep. 77. 


145. STREET RAILROADS—Collision with Pedestrian.— 
The mere proximity to a street railroad of a standing 
wagon held not notice to a motorman that some one is 
behind it who may suddenly attempt to cross the track. 
—Cornelius v. South Covington & C. St. Ry. Co., Ky.,.93 
S. W. Rep. 643. 


146, TaXATION—Double Taxation.—When a tax is im 
posed upon that which has inherent value in the hands 
of one person, and is also imposed upon that which isa 
mere symbol thereof in the hands of another person, the 
same property is twice taxed.—Georgia R. & Banking 
Co. v. Wright, Ga., 54S. E. Rep. 52. 


147. TELEGRAPHS AND TELEPHONES—Delay in Deliv- 
ery of Message.—Where a message was received by a 
telegraph company’s agent at the receiving station, held 
it was responsible for reasonable dispatch in the delivery 
of the message.—Carter v. Western Union Telegraph Co., 
N.C., 548. E. Rep. 274. 


148. TELEGRAPHS AND TELEPHONES—Duty of Receiv- 
ing Clerk.—The receiving agent of a telegraph company 
held negligent in failing to immediately notify the send- 
ing office that he could not deliver the message at once 
where its urgency appeared on its face.—Carter v. West- 
ern Union Telegraph Co., N. C., 54S. E. Rep. 274. 





149. TELEGRAPHS AND TELEPHONES—Refusal to Re- 
ceive Message.—In an action against a telegraph com- 
pany for the refusal to receive a message, the company 
held liable for mental anguish arising from the sendee’s 
failure to arrive home in time for the funeral of his 
daughter.—Western Union Telegraph Co. v. Simmons, 
Tex., 93S. W. Rep. 686. . 

150. TENANCY IN COMMON—Disability of Parties.—Dis- 
ability of heirs of a tenant in common held not to rebut 
a presumption of ouster arising from adverse possession 
by co tenants, where the anceStor was not under disabil- 
ity when the adverse possession commenced.— Dobbins 
v. Dobbins, N. C., 53S. EK. Rep. 870. 

151. TowNs—Claims.—In an action to set aside audits 
made by county supervisors of claims against a town, 
and to restrain the collector of the town from paying the 
audits, the claimants were necessary parties.— Arm- 
strong Vv. Fitch, 99 N. Y. Supp. 471. 

152. TrRrAL—Res Ipsa Loquitor.—Where the doctrine 
res ipsa loquitur applies, the party entitled thereto can 
avuil himself of it only by applying for an appropriate in- 
struction at the proper time.—Isley v. Virginia Bridge 
& Iron Co., N. C.,53 8. E. Rep 841. 

153. VENDOR AND PURCHASER— Right to Conveyance. — 
A vendor held not bound to convey the property to his 
vendee prior to repayment of an amount advanced to aid 
the vendee in the construction of certain houses and the 
release of mechanics’ liens on houses to be retained by 
the vendor under the contract.—Sands y. Stagg, Va., 54 
S.E. Rep 21 

154. VENDOR AND PURCHASER—Title.—Vendee held 
not entitled to protection as innocent purchaser against 
one whose deed was older, though unrecorded till after 
plaintiff acquired titlc.—Houston Ice & Brewing Co. v. 
Henson, Tex., 98S W. Rep. 713. 

155. VENUEK—County of Residence.—Where a lardlord 
promised to join the tenant in a guano note, he cannot 
be properly joined as defendant to a suit for refusing to 
sign such note after the guano had been furnished in any 
county other than that of his residence.—Adams vy. Wil- 
liams, Ga., 54S. E. Rep. 99. 

156. WATERS AND WATER CoURS#S—Injury to Flowage. 
—A person constructing a fence and gate across a stream 
and culverts therein in such a manner as not to obstruct 
the ordinary flow of water, including the usual high 
water, held not liable for overflowing land.—American 
Locomotive Co. v. Hoffman, Va., 54 8. E. Rep. 25. 

157. WATERS AND WATER COURSES—Obstruction of 
EKasement.—Where an easement consists of a right to 
supply of water flowing from the servient land, the owner 
thereof has no night to materially impair that supply by 
excavations or other constructions on the servient land. 
Johnson vy. Gould, W. Va., 538. KE. Rep. 798. 


158. WILLS—Duress.—Where a caveat charged that the 
propounder had by threats and fraud induced the testa- 
tor to execute the will, it was proper to admit evidence 
of his good character.—Hanuah vy. Anderson, Ga., 54 8. 
KE. Rep. 131. 


159. WITNESSES—Attorney and Client.—Contract be- 
tween attorney and client assigning to attorney an inter- 
est for his fees held not a privileged communication.— 
Strickland v. Capital City Mills, S. C., 54 S. KE. Rep. 220. 

160. WITNESSES—Impeachment of Party’s Own Wit- 
ness.—Where a witness called by plaintiff is afterward 
called by defendant as his own witness, plaintiff has no 
right to impeach or contradict him —O*Doherty v. Postal 
Telegraph Cable Co., 99 N. Y. Supp. 351. 


161. WITNESSES—Refreshing Memory.—A witness after 
refreshing his memory by an examination of his books 
may testify from his recollection thus refreshed.—John- 
son Vv. State, Ga., 548. E. Rep. 184. 


162. WITNESSES — Transactions with Decedent.— A 
daughter prosecuting a claim against the estate of a 
mother can testify to conversations between her mother 
and a third person in the presence of the witness.— 
Griffith v. Robertson, Kan., 85 Pac. Rep. 748. 
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ACTIONS, 
whether it is necessary for a party who was 
induced by fraud to release a cause of ac- 
tion for personal injuries, to return con- 
sideration as condition precedent to right 
to bring suit, 35. 
ADJOINING PROPERTY, 
surface support by coal, 228. 
ALIENS, 
employment of aliens, and regulations there- 


of, 43. 
ANIMALS, 
the law to protect birds, 137. 
constitutionality of stock law, 403. 
APPEALS, 

right of appellate court sua sponte to order 
a remittitur, 227. 

a suspension appeal will lie from an order 
refusing to grant preliminary injunction 
but does not suspend or postpone trial on 
the merits, 277. 

a litigant on appeal will not be heard to 
complain of error which he has induced 
the trial court to commit, 328. e 

ARBITRATION, 

acts amounting to a waiver of right to arbi- 

trate as provided in an insurance policy, 


ASSIGNMENT, ' 
whether wages to be earned may be as- 
signed, 285, 288. 
ATTORNEY AND CLIENT, 


where client becomes insane pending pro-' 


bate proceedings, 66. 
employment of counsel by city attorney 
terminable at will, 184. 
where legislature provides for employment 
of additional counsel for collection of 
taxes by city attorney, does such employ- 
ment expire with the city attorney’s term 
of office, 187. 
arguments of counsel, 398. 
BACON, 
some considerations with regard to the Ba- 
conian system of jurisprudence, 429. 
BANKRUPTCY, 
preferential transfer where an insolvent has 
money in a bank subject to check and 
also owes the bank upon promissory note, 
82. } 
assignee acting as trustee with the approval 
of referee entitled to pay for services 
prior to appointment of a trustee in bank- 
ruptey, 124. 
trustee’s title to bankrupt’s property as 
against attaching creditors, 188. 
amendments going to jurisdiction in bank- 
ruptey proceedings, 195 
BANKS AND BANKING, ’ 
check on a bank amounts to an assignment 
of funds pro tanto, 451. 
is the holder of a check in such privity of 
contract with the bank on which such 
check is drawn as to permit of a suit by 
the holder against the bank for its wrong- 
ful refusal to accept it for payment, 454. 





BIRDS, 
the law to protect birds, 137. 
naam gg ade ny 
3 , 75, 97, 172, 190, 228, 252, 3381 
405, 423, 441, 476, ; oo 
BRIDGES, 
liability where jointly charged with main- 
tenance of bridge, 204. | 
CARRIERS, 
cause for unavoidable delay in shipment of 
cattle no excuse for failure to exercise 
reasonable care, 122. : 
reasonableness of notice in shipping con- 
tract requiring shipper to give notice of 
injury to stock, 162. 
liability of common carrier where there is 
an express prohibition not to allow in- 
spection before delivery, 275. 
party injured by panic in street car causéd 
by a blazing match thrown away by a pas- 
aes which ignited passenger’s dress, 


whether the act of congress known as Em- 
ployer’s Liability Act affecting common 
ow is unconstitutional and void, 278, 
when carrier cannot limit its liability for 
negligence by an agreed valuation of 
goods, 371. | 
enforcement of freight charges by a sale of 
goods cannot be legally effected without 
giving consignor notice when, 466. 
CHATTEL MORTGAGES, 
insufficiency of description, how far it will 
invalidate, 197. 
CIVIL LAW, 
conflict between civil and common law in 
our new possessions, 411. 
CIVIL RIGHTS, 
party making himself obnoxious to theater 
snare may be excluded from theaters, 


0. 
CONCEALED WEAPONS, \ 
unlawful use of deadly weapons, 171. 
CONFLICT OF LAWS, : 
conflict between civil and common law in 
our new possessions. 411. 
CONSTITUTIONAL LAW, ‘ 
when constitutional provisions and statute 
should be construed liberally, 72. 
equal protection of the law in sale of in- 
toxicants not denied because producers or 
manufacturers of domestic wines are ex- 
empt by statute while such wines are in 
their hands, 106. 
what of our American States, 124. 
constitutionality of juvenile court “laws of 
Illinois, 145. 
— right to limit the hours of labor, 


right to labor and employ labor—freedom 
of contract, 147. 

limiting hours of labor but permitting con- 
tracts for extra time, 148. 

right of legislature to regulate dangerous 
and unhealthy employments, 1 
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CONSILITUTIONAL LAW—UContinued. 

when payment of compensation is not a con- 
dition precedent to the validity of an act 
of expropriation when private property 
is taken for public use, 179. 

right of legislature to regulate employment 
of women and children, 181. 

right of legislature to regulate labor on 
public works and railroads, 198. 

what constitutes or what does not constitute 
class legislation, 208. 

religious garb worn in public schools con- 
trary to constitutional provisions forbid- 
ding use of property of the state in aid of 
sectarian influences, 222. 

what is equal protection of law as applied 
to tax laws, 318. 

meaning of “life, liberty and property,” 373. 

constitutionality of stock law, 403. , 

exigencies which seem to regard the calling 
of a constitutional convention in Missouri, 
431. 

CONSTRUCTION, 

when constitutional provisions and statutes 

should be construed liberally, 72. 
CONTEMPT, 

refusal to obey judgment in quo warranto 
proceedings held contempt notwithstand- 
ing advice of counsel, 221. 

CONTRACTS, 

right of quasi-public corporations to -bind 
themselves to one form of transportation 
or to one right of way, 41. 

a bad decision in regard to suits brought to 
recover in contracts for delivery of goods 
in installments, 81. 

failure to pay installment provided in a con- 
tract, 90. 

damages resulting in cases where there has 
been a contract to pay upon delivery of 
installments of the thing contracted for 
and a refusal to pay for the installment as 
agreed, 95. 

when equity will enforce an illegal contract, 
105. 

something of interest relative to measure of 
damages for willful breach of contract 
before time for performance arrives, 161. 

validity of agreement to pay for return of 
stolen watch, there being no attempt made 
to compound felony, 238. ; 

the law relating to indefinite orders, 239. 

was mutuality imported into the agreement 
in the case of Underwood Typewriter Com- 
pany vs. Century Realty Company, 259. 

mutuality of contract, 260. 

considerations which give rise to the right 
to rescind a contract, 315, 339. 

two contracts may be shown by parol evi- 
dence to relate to each other so as to con- 
stitute one undertaking or contract, 358, 
360. 

failure to pay the balance due on a con- 
tract not of itself sufficient ground for 
cancellation, 388. 

CORPORATIONS, 

right of quasi-public corporations to bind 
themselves to one form of transportation 
or to one right of way, 41. 

the personal liability of stockholders in an 
unregistered foreign corporation, 250. 

eontract of foreign corporation is void, even 
after corporation complied with the stat- 
ute, when, 473. 

foreign corporations may in most states sue 
for recovery of demand growing out of 
transactions made without having filed 
certificate of incorporation or appointment 
of an agent by subsequently complying 
with the statutes of the state in which 
fhe transaction took place, 475. 

URTS, 
- discretionary declination of jurisdiction of 
actions between non-residents, 

the right of a supreme court of a state to 
assume an extraordinary power which it 
denies to all other courts of the state ex- 
ercising original jurisdiction, 25. 

how shall the increased business of the 
courts of many of the states be provided 


for, 65. 





COVENANTS, 

a party wall having been agreed upon by 
adjoining owners and the cost thereof to 
be a covenant running with the land, is 
binding on successive owners, 300. 

CRIMINAL LAW, 
— of evidence of similar crimes, 


confusion as to the meaning of the term 


“disturbing the peace,” 467. 
- CUSTOM, { 
pleading custom in an action for negligence, 
1, 16, 74, 137. 
DAMAGES, i 


damages resulting in cases where there has 
been a contract to pay upon delivery of 
installments of the thing contracted for 
and a refusal to pay for the installment 
as agreed, 95. 
something of interest relative to measure of 
damages for willful breach of contract 
before time for performance arrives, 161. 
right to recover for mental anguish caused 
by delayed telegraph messages, 340. 
where physical injury occurred in an acci- 
dent damages may be had also for the 
fright occasioned thereby, 356. 
damages for the escape of water from re- 
servoir, 412. 
DEEDS, 
powers of revocation in deeds, 222. 
DESCENTS AND DISTRIBUTIONS, 
customs and usages of Indian tribes as de- 
termining descent and distribution of In- 
dian estates, 166, 170. 
DIGEST OF CURRENT OPINIONS, 
18, 37, 58, 75, 98, 115, 138, 155, 172, 190, 211, 
229, 252, 270, 292, 309, 331, 363, 390, 405, 
424, 441, 457. 
EMINENT DOMAIN, 
when payment of compensation is not a con- 
dition precedent to the validity of an act 
of expropriation when private property is 
taken for public use, 179. 
EMPLOYER'S LIABILITY ACT, 
whether the act of Congress known as Em 
ployer’s Liability Act affecting common 
earriers is unconstitutional and void, 278, 


EMINENT DOMAIN, 
when there is confusion of interests, public 
and private, 225. 
question as to what is a public use under the 
_ of the right of eminent domain, 


EQUITY, 

equitable defenses in actions at law, 32. 

equitable relief in actions at law relating to 
contracts of relief obtained by fraud and 
actions at law to recover damages for 
fraud in such cases, 85. 

when equity will enforce an illegal con- 
tract, 105. 

EVIDENCE, 

extrinsic evidence may be introduced to 
show what the nature of a judgment was 
and what it involved, 14. 

privileged communications applied to new 
conditions, 261, 307. 

—aeor of evidence of similar crimes, 
290. 

two contracts may be shown by parol evi- 
dence to relate to each other so as to con- 
stitute one undertaking or contract, 358, 
360. 


FALSE IMPRISONMENT, 
false imprisonment distinguished from ma- 
licious prosecutien, 324. 
FRAUD, \ 
whether it is necessary for a party who was 
induced by fraud to release a cause of ac- 
tion for personal injuries, to return con- 
sideration as condition precedent to right 
to bring suit, 35. 
FRAUDULENT CONVEYANCES, 
when a conveyance is presumed fraudulent 
between husband and wife. 4 
conveyance by husband to wife where latter 
has relinquished dower in other property, 
345. 
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GARNISHMENT, 
garnishment proceedings when debt is due 
by a foreign corporation, 220. 
GRAND JURY, 
legal complications arising from ished jury 
proceedings, 67. 
GUESSING CONTESTS, 
the legal status of participant in a guess- 
ing contract, 389. 
HIGHWAYS, 
telephone company liable for damages to a 
person injured by its negligence in ob- 
structing the highway, 196. 
HOMESTEAD, 
when rights not lost to widow by sale of 
property which was afterwards repur- 
chased, 317. 
HOMICIDE, 
neglect of husband to furnish proper medi- 
cal attendance resulting in death of wife, 


involuntary manslaughter for failure to fur- 
nish proper medical attention, or other 
neglect, 152. 
error to exclude matters occurring prior to 
the killing and at the time thereof, 317. 
HUMOR OF THE LAW, 
18, 58, 75, 97, 115, 138, 154, 172, 190, 211, 229, 
252, 269, 292, 308, 331, 363, 390, 405, 423, 
441, 457, 476. 
ILLEGALITY, 
= equity will enforce an illegal contract, 
1 


validity of agreement to pay for return of 
stolen watch, there being no attempt made 
to compound a felony, 238 
INDIANS, 
customs and usages of Indian tribes as de- 
termining descent and distribution of In- 
dian estates, 166, 4 
INJUNCTION, 
a suspension appeal will lie from an order 
refusing to grant preliminary injunction 
but does not suspend or postpone trial on 
the merits, 277. 
whether insolvency is sufficient ground for 
injunction, 383. 
INSOLVENCY, 
whether insolvency is sufficient ground for 
injunction, 383. 
failure to pay the balance due on a contract 
not of itself sufficient ground for cancel- 
lation, 388. 
INSTALLMENTS, 
considerations regarding the right to re- 
cover on contracts for the delivery of 
goods in installments, 81. 
failure to pay installment provided in a con- 
tract, 90. 
damages resulting in cases where there has 
been a contract to pay upon delivery of 
installments of the thing contracted for 
and a refusal to pay for the installment as 
agreed, 95. 
INSTRUCTIONS, 
some observations concerning cautionary in- 
structions to juries, 3 
INSURANCE, 
liability of insurance company when the as- 
sured makes true statements in his ap- 
plication and the insurance agent or ex- 
amining physician inserts false reports, 
450. 


INTEREST, 
whether interest is payable from the date of 
delivery of deed to date of entry upon 
land by purchaser, where no interest is 
provided for by contract, 49, 
INTOXICATING LIQUORS, 
equal protection of the law in sale of in- 
toxicants not denied because producers or 
manufacturers of domestic wines are ex- 
empt by statute while such wines are in 
their hands, 106. 
JAMESTOWN EXPOSITION, 
aa eee of the JamestoWn Ter-Centennial, 
439. Ff 


JUDGES, 
the objects of legitimate legal criticism, 55. 
proper criticism of the judiciary, 153. 
the significance of Justice Brown’s retire- 
ment, 268. 





JUDGMENTS, 
matters concluded by judgments, 12. 
extrinsic evidence may be _ introduced to 
show what the nature of a judgment was 
and what it involved, 14. 
whether same effect is to be given to for- 
eign as to domestic judgments, 436, 439. 
the justice of a sentence should be pre- 
sumed, 447. 
JURIES, 
some observations concerning cautionary 
instructions to juries, 3. 
JURISDICTION, 
discretionary declination of jurisdiction of 
, actions between non-residents, 
the right of a supreme court of a.state te 
assume an extraordinary power which it 
denies to all other courts of the state ex- 
ercising geigrnat jurisdiction, 25. 
JUVENILE COUR 
conetidabiadelity of juvenile court laws of 
Illinois, 145. 
LABOR,,. 
See Work and Labor; Labor Unions. 
LABOR UNIONS, 
labor or trades unions in regard to the em- 
ployment of union labor and of employ- 
ment agencies, 44. 
LARCENY, 
circumstances under which political sub- 
scription from corporate funds is larceny, 


430. 
LAW AND LAWYERS, 
why a certain lawyer refused a fee, 96. 
a Ane" bar association program for 
what is law, 268. 
the ae of Justice Brown’s retire- 
ment, 
was not Bacon right after all, 355. 
the woman lawyer—a poem, 
arguments of counsel, 398. 
the unwritten law, 404. 
legal education and the failure of the bar 
to perform its public duties, 465. 
LAW BOOKS, 
Miscellaneous, 
Lincoln’s Constitutional History of New 
York, 17. 
Wilcox’'s Foibles of the Bench, 96. 
Bigelow’s Centralization and the Law, 97. 
“Perjury for Pay” vs. “Perjury rf Greed,” 
—the other side of the shield, 
Edwards‘ Grand Jury, 291. 
the decadence of a law book, 404. 
Reviews of Encyclopaedias, 
Cyclopedia of Law and Procedure, Vol 20, 18. 
a of Law and Procedure, Vol. 21, 


Cyclopedia of Law and Procedure, Vol. 22, 


Reviews of Reports, 
Probate Reports Annotated, Vol. 10, 189. 
Reviews of Text Books, 
Wigmore’s Cases on Evidence, 36. 
Magee on Banks and Banking, 56. 
Hesseltine on Trademarks, 56. 
King’s Perjury for Pay, 57. 
Keezer on Marriage and Divorce, 74. 
Jones on the Commercial Power of Con- 
gress, 74. 
Street’s Foundations of Legal Liability, 153. 
sts Ngamcnaine Missouri Appellate Practice, 


Huddy’s Law of Automobiles, 269. 
Moore on Carriers, 269. 

McGehee’s Due Process of Law, 308. 
Hughes on Procedure, 361. 

Hirschl’s Trial Tactics, 363. 

Harvey’s Handbook of Corporation Law, 


56. 
Beale on Innkeepers and Hotels, Theaters 
and Sleeping Cars, 475. 
LEGAL CRITICISM, 
‘ the objects of legitimate legal criticism, 38. 
proper criticism of the judiciary, 153. 
LIBEL AND SLANDER, 
——- the truth the greater the libel, 


liability of editor of newspaper for libel, 78. 
what are libelous words per se, . 
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LOTTERIES, 
the legal status of participant in a guess- 
ing contract, 389. 
MAILS, 
See Post Office. 
MASTER AND SERVANT, 
risks assumed with reference to defective 


ears, 3. 

liability of express company for injury to 
servant, 

the statutory regulation of employer and 
employee, 43 

employment of Chinese, 
other foreign labor, 43 

tax on alien labor, 44. 

regulation of labor or trades unions in re- 
gard to employment agencies, 44. 

discharge of employees, 46. 

compelling employees to remain, when, 46. 

protection of employees, 48. 

requiring corporations to provide for the 
well being of employees, 48. 

injuries to servant from defective appli- 
ances, 

master assumes risk after promise to rem- 
edy a defect, 83. 

liability of master for willful injury of serv- 
ant by vice-principal while the latter is 
acting otherwise in the scope of his em- 
ployment, 209. 

liability of master for injury to servant 
where the latter voluntarily mounts scaf- 
folds or ascends to perilous places, 235. 

how far the rule of contributory negligence 
affects the rule that the master is liable 
for failure to relieve the sufferings of an 
employee injured in his employ, 246, 249. 

where a party employed for a year if com- 
petent the burden of proof is on the em- 
ployer to show incompetency, 277. 

servant injured by an unexploded shot in 
mines of which he had no notice, 372. 

liability of master of mine for discharges 
from missed holes, 440. 

MAXIMS, 
a * aed of keeping close to the maxims, 


MINES AND MINING, 
servant injured by an unexploded shot in 
mines of which he had no notice, 372. 
liability of master of mine for discharges 
from missed holes, 440. 
MOB LAW 
some features which have not been consid- 
ered with regard to the Springfield mob, 


121. 
MORTGAGES, 
marten as future earnings, 361. ‘ 
MORTM 
re ‘and oe a of the law regard- 
ing mortmain, 
MUNICIPAL CORPORATIONS. 
does a municipal corporation surrender right 
to regulate operation of trains by grant- 
ing a right of way over city streets, 3. 
regulations as to public water supply, 42. 
some observations relative to the regulation 
of pawnbrokers and second-hand dealers 
by municipal ordinance as respects mu- 
nicipal power and method of regulation, 
107. 


Mongolians and 


employment of counsel by city attorney ter- 
minable at will, 184. 

where legislature provides for employment 
of additional counsel for collection of tax- 
es by city attorney, does such employment 
expire with the city attorney’s term of 
office, 187. 

liability where egy | charged with main- 
tenance of bridge, 204. 

ordinances and resolutions distinguished re- 
lating to legislative, quasi-legislative and 
ministerial acts on the part of the council 
or governing legislative body, 413. 

NEGLIGENCE, 
. risks assumed with reference to defective 

cars, 3. 

presumptions in actions for injuries by un- 
due action of inanimate things through 
causes unknown, 27. 

whether it is necessary for a party who was 
indyced by fraud to release a cause of ac- 
tion for personal injuries, to return con- 





NEGLIGENCE—Continued. 
sideration as condition precedent to right 
to bring suit, 35. 
when plantiff may recover when both parties 
are guilty of negligence, 111. 
whether one injured may be entitled to re- 
= in spite of contributory negligence, 


proximate cause where misconduct of third 
party intervenes as an efficient cause, 146. 
telephone company liable for damages to a 
person injured by its negligence in ob- 
structing the highway, 196. 
negligence of retailer in sale of kerosene 
oil which was mixed with gasoline, re- 
sulting in explosion, 449. 
NIAGARA FALLS, 
federal protection of Niagara Falls, 118. 
NUISANCES, 
notice to abate a nuisance not necessary in 
a criminal prosecution, 340. 
PARTY WALLS 
a party wall having been agreed upon by 
adjoining owners and the cost thereof to 
be a covenant running with the land, is 
binding on successive owners, 300. 
PAWNBROKERS, 
some observations relative to the regulation 
of pawnbrokers and second-hand dealers 
by municipal ordinance as respects mu- 
neat power and method of regulation, 


PLEADING AND PRACTICE, 
pleading custom in an action for negligence, 
1, 16, 74, 187. 
whether it is necessary for a party who was 
induced by fraud to release a cause of ac- 
tion for personal injuries, to return con- 
sideration as condition precedent to right 
to bring suit, 
POST OFFICE, 
the attack on the second-class mailing _— 
vilege, 219, 422. 
when postal ‘cards can be used for duns, 307. 
PRESUMPTIONS, 
presumptions in actions for injuries by un- 
due action of inanimate things through 
causes unknown, 27. 
PRIVILEGED COMMUNICATIONS, 
See Evidence. 
PROCESS, 
validity of constructive service on  non- 
resident defendants—rule of Haddock vs. 
Haddock construed, 417, 421. 
PUBLIC POLICY, 
right of quasi-public corporations to bind 
themselves to one form of transportation 
or to one right of way, 41. 
validity of agreement to pay for return of 
stolen watch, there being no attempt made 
to compound a felony, 238. 
RAILROADS, 
risks — with reference to defective 
cars 
does a municipal corporation surrender right 
to regulate operation of trains by grant- 
ing a right of way over city streets, 3. 
right of quasi-public corporations to bind 
themselves to one form of transportation 
or to one right of way, 41. 
right of legislature to regulate labor on 
public works and railroads, 198. 
REMITTITUR, 
right of appellate court sua sponte to order 
a remittitur, 
REPLEVIN, 
where property was placed in hands of agent 
for sale, such condition evidenced, pre- 
sumed to continue until the contrary is 
shown, 318. 
RESCISSION. 
See Contracts. 
SALES, 
expression of opinion not a warranty in sale 
of automobile, 123. 
SECOND-HAND DEALERS, 
some observations relative to the regulation 
of pawnbrokers and second-hand dealers 
by municipal ordinance as respects muni- 
cipal power and method of regulation, 


107. 
SERVICE, 
See Process. 
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SPECIFIC PERFORMANCE, 
acts done prior to a verbal contract to con- 
vey land are never a part performance 
upon which to base specific performance 
of an agreement, 396. 
STATUTES, 
law as to statement of title of act, 71. 
when constitutional provisions and statutes 
should be construed liberally, 72. 
whether a court can declare a statute void 
because of its opinion as to policy, wis- 
com, expediency or adequacy of the law, 


STREET RAILROADS, 
party injured by panic in street car caused 
by a blazing match thrown away by @ pas- 
senger, which ignited passenger’s dress, 


276. 
SURFACE SUPPORT, 
surface support by coal, 228. 
TAXATION, 
what is equal protection of law as applied 
to tax laws, 
TELEGRAPHS AND TELEPHONES, 
injury resulting from refusal to accept tele- 
( graph message recoverable and damages 
for mental suffering, 131. 
a connecting line bound to accept message 
for transmission, 135. 
telephone company liable for damages to a 
person injured by its negligence in ob- 
structing the highway, 196. 
liability of telegraph company for delayed 
cipher message, 304. 
right to recover for mental anguish caused 
by delayed telegraph masenges, 340. 
THEATERS, 
party making himself ebnexious to theater 
os may be excluded from theaters, 
195. 


THEORY OF THE CASE, 
principles showing that the theory of the 
case is an erroneous doctrine, 395. 





TORTS, 
presumptions in actions for injuries by un- 
due action of inanimate things through 
causes unknown, 27. 
TRADES UNIONS, 
See Labor Unions. 
TRIAL, 
some observations concerning 
‘instructions to juries, 3. 
principles showing that the theory of the 
case is an erroneous doctrine, 395. 
USURY, 
the law of usury as affecting transactions 
between factors or commission companies 
and their customers or clients, 302. 
VENDOR AND PURCHASER, 
whether interest is payable from the date 
of delivery of deed to date of entry upon 
land by purchaser, where no interest is 
provided for by contract, 49, 52 
WAGES, 
whether wages to be earned may be as- 
signed, 285, 288. 
WATERS AND WATER COURSES, 
regulations as to public water supply, 42. 
every consumer of water has the right to 
P enforce provisions of water company’s 
franchise, 265 
damages for the escape of water from res- 
ervoir, 
WILLS, 
' wills executed without animus testandi, 329. 
WITNESSES, 
shall a witness be compelled to answer 
whether he has been in jail for theft, 390. 
WORK AND LABOR, 
state’s right to limit the hours of labor, 147. 
right to labor and employ labor—freedom of 
contract, 147. 
limiting hours of labor but permitting con- 
tracts for extra time, 148. 
right of legislature to regulate dangerous 
and unhealthy employments, 163. 
right of legislature to regulate employment 
of women and children, 181. 


cautionary 
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This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


head, for,which it would most naturally occur to a searcher to look. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abatement and Revival—action against joint 
contractor, 212; bankruptcy of party, 363; 
death of husband, 172; death of injured 
party, 155; gaming, 309; garnishment, 309; 
injury to property, 270; pendency of foreign 
action, 292; power of lower court to disre- 
gard action, 98; want of jurisdiction, 457. 

Accident Insurance—action to set aside settle- 
ment, 212; bodily informity or disease, 270; 
burden of proof, 75, 332; cause of death, 18; 
employer’s liability, 58-363; estoppel to de- 
ny liability, 253; fidelity bonds. 405; injury 
to hand from voluntary striking another, 
424; liability of insurer under employer’s 
indemnity. policy, 18; notice of accident, 
332; scope of septic endorsement, 139; tem- 
porary disorder causing injury, 18; war- 
ranties, 476. 

Accord and Satisfaction—consideration, 58; evi- 
dence, 58; executory agreement, 441; ex- 
tent, 229; insufficient payment, 37; intention 
of parties, 350; receipt in full, 292; unexe- 
cuted accord, 98; unliquidated claims, 139; 
validity, 405. ' 

Account—books of account as evidence, 309; 
equitable jurisdiction, 18; equity, 139; fiduci- 
ary relations, 363; libel in personam, 332; 
right to results of servant’s labor, 172; suffi- 
ciency of complaint, 270. * 

Account, Action on—evidence, 190. 

Account Stated—conclusiveness, 390; issues and 
proof, 212. 

Acknowledgment—married women, 190. 

Action—absolute deed as mortgage, 58; conver- 
sion by ballot, 476; enforcement of trust, 
441; equitable defenses, 350-390; joinder of 
causes, 75, 115, 309; joinder of torts, 212; mis- 
joinder of causes, 424; misjoinder of plain- 
tiffs, 155; proceedure, 424; statutory reme- 
dies, 292; stay on proceedings, 98. 

Adjoining landowner—excavation, 172; 
support, 115, 350; light and air, 476. 

Admiralty—accounting in suit for partition, 155; 
sale of ship, 58. 

Adoption—rights as heir, 270. : 

Adultery—argument of counsel, evidence, 
212-270. 

Adverse Possession—character of entry, 253; 
clairh under tax deed, 457; color of title, 
155, 253; constructive possession, 411; con- 
tinuity of possession, 75; cross-complaint, 
270; effect of payment of taxes, 212; ele- 
ments constituting, 229; evidence, 350; ex- 
ecutery contract, 390; hostile possession, 
212; mistake as to boundary, 75; necessity 
for claim of title, 270; parol evidence, 229; 
payment of taxes, 363; permissive occupancy, 
332; quitclaim deed as color of title, 139; 
taxation, 139; tax deed, 229; temporary aban- 
donment, 75; time, 292; title of prescription, 
229; trespasser, 229; what constitutes, 309. 


lateral 


139; 





Agriculture—liens, 172, 332, 405; sale of fertiliz- 
ers, 309; thresher’s lien, 457. 

Aliens—Chinese exclusion, 350; deportation, 332; 
judgments, 292; right to leave and re-enter 
country, 155. 

Alteration of Instruments—change of date in 
‘bill of lading, 139; burden of proof, 476. 

Animals—ambiguous statute, 75; contagious dis- 
eases, 363; knowledge of dangerous pro- 
pensities, 253; liability of owner for tres- 
pass, 98; pasturage contract, 229; right to 
kill dog, 292; running at large, 405; transfer 
of brand, 441; trespass, 98, 476; uninclosed 
lands, 18. 

Appeal and Error—abandonment, 253; action for 
rent and profits, 172; action on appeal bond, 
292; affidavits, 270; agreed statement of 
facts, 37; amending pleadings, 270; appeal 
bonds, 155; appealable orders, 172, 475; ap- 
pearance, 428; appointment of receiver, 18; 
arguments, 292; assignment of error, 68, 155, 
332; authority to correct misprison of clerk, 
477; bankruptcy, 229; bill of exceptions, 75, 
139, 229, 253, 332, 405, 424; brief or argument, 
253; burden of showing error, 350; case tried 
by court, 406; cessation of controversy, 98; 
challenge to jurors, 390; change of venue, 
363; conclusions of law, 309; concurrent find- 
lings of facts, 332; condemnation proceedings, 
229; contempt proceedings, 190; contributory 
negligence, 406; correction of findings, 457; 
credibility of witnesses, 3@9; cumulative 
evidence, 18; custody of children, 309; death 
pending appeal, 363; decisions reviewable, 
406; decree rendered after term, 76; defects 
in record, 441; demurrer, 98; devolutive and 
suspensive appeal, 58; discretion of trial 
court, 424; dismissal, 350, 406; dissent in 
court of civil appeals, 115; effect where sued 
outside of district of residence, 98; effect 
of incompetent evidence, 253; entry of judg- 
ment, 253; error favorable to party com- 
p aining, 270; errors reviewable, 190; estop- 
pel to allege error, 189; evidence in an eject- 
ment case, 19; excessive verdict, 364, 406; 
exclusion of evidence, 212, 441; extension of 
time by stipulation, 19; failure to ask defi- 
nite instructions, 350; failure to make ob- 
jection below, 212; failure to set forth evi- 
dence, 115; final judgment, 98; findings of 
facts, 172; findings of jury, 76; findings of 
trial court, 424; guardian and ward, 350; 
harmless error, 172, 292, 309, 364; instruc- 
tions, 191, 293, 309, 350; interlocutory de- 
cree, 332; joint demurrer, 350; judicial sale, 
58; jurisdiction, 212; jurisdictional amount, 
115; jurisdictional questions, 76; law of the 
case, 76, 424; leading questions, 76; lability 
of surety on waste bonds, 424; limitation of 
review, 19; losses vis major, 477; misconduct 
of counsel, 212; motion for new trial, 191, 
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364; necessity of objections in trial court, ated by fraud or embezzlement, 230; debts 
115; necessity of statement of facts, 191; entitled to priority, 332, 391; debts not dis- 
new trial, 37, 59, 98; nonperformance of charged, 98; declaration of grantor, 424; dis- 
covenant, 332; nonsuit, 98; objections not missal of petition, 457; effect of admitted in- 


made at trial, 37, 191; order granting pre- 
liminary injunction, 424; orders appealable, 
19; parties, 229; parties to motion for new 
trial, 364; partition decree, 230; pleading, 
172; questions reviewable, 59, 76, 139; reci- 
tals in abstracts, 155; record, 37; record’s 
failure to contain all the evidence; 59; re- 
fusal of writ of habeas corpus, 293; rehear- 
ing, 191; reversal, 191; reversible error, 115; 
review, 37, 59, 98, 115, 155, 253, 406; right to 
directed verdict, 155; ruling demurrer, 139; 
rulings on evidence, 364; separation of wit~- 
nesses, 350; service by publication, 350; sev- 
erable decree, 293; sufficiency of evidence, 
293; sufficiency of exceptions, 98; superse- 
deas bond, 424; waiver of error, 155; tem- 
porary injunction, 212; theory of case, 191, 
441; transcript, 441; waiver of objections, 
230. 

Appearance—defects in pleading, 332; offer to 
confess judgment, 424; quo warranto, 293. 

Apprentices—enticing away an apprentice, 441; 

Arbitration and Award—agreement to arbitrate, 
59; commor law arbitration, 76; errors of 
law and fact, 37; matters subject to arbitra- 


tion, 309; opinion of arbitrators, 230; time 
for filing award, 191; vacation of award, 
253. 


Army and Navy—effect of arrest by military au- 
thorities, 309. 

Arrest—civil action for malicious prosecution, 
424; constables, 477. 

Arson—evidence, 293; sufficiency of description, 


76. 

Assault and Battery—justification, 477; liability 
‘of principal for act of agent, 19; pointing 
pistol while in pocket, 191; provoking as- 
sault, 441; punitive damages, 457. 

Assienments—effect, 59; misjoinder of parties, 
59; principal and surety, 350; unearned 
wages, 364; validity, 364. 

Assignment for Benefit of Creditors—adminis- 
tration, 190; removal of trustee, 19. 

Assistance, Writ of—persons against whom writ 
may issue, 139; laches, 172; when allowed, 
477. 

Associations—control of property, 19; expulsion 
of member, 19; liability of members, 406. 

Assumpsit, Action on—waiver of tort, 212. 

Attachment—bill of lading, 191; claims by third 
persons, 139; damages for wrongful attach- 
ment, 98; evidence, 59; funds of benefit so- 
ciety, 477; money with clerk of court, 406; 
nature and extent of lien, 59; non-resident, 
424; order of trial, 364; pending purchase, 
293; proceedings in federal courts, 98. ¢ 

Attorney and Client—acceptance of services. 
191; action for compensation, 364; admissi- 
bility of evidence, 332; agreement for ser- 
vices, 364; amount of compensation, 173; 
authority to employ assistant counsel, 19, 
457; change of attorney, 477; claim of lien, 
406; compensation of attorney, 364; continu- 
ance of act on after compromise by client, 
3; contract for compensation, 230; disbar- 


ment, 139, 172, 309, 477; disqualification of 
attorney, 350; evidence of bad faith, 310: 
fiduciary relations, 364; implied authority, 


230; liability for value of services, 191; lien 
for services, 253; marriage annulment, 332; 
payment of note, 477; professional miscon- 
duct, 390; ramification of attorney’s act, 127; 
repudiation by client, 76; right to lien, 59, 
441; right to retainer, 332; settlement of 
ease by client, 172; termination of relation, 
390; unconscionable contract, 406, 442. 

Bail—action on bond, 406; failure to enter de- 
fault of record, 115; forfeiture, 115; misde- 
meanor, 212. 

Bailment—damage to property, 19; unauthorized 
use of property, 59 

Bankruptcy—amendment of schedule, 155; an- 
cilliary proceedings, 332; appealable orders, 
350: appeals, 406; assets of bankrupt’s es- 
tate, 19; attorney’s fees, 332; bankrupt’s 
property, 364; chattel mortgages, 364; claims 
released by mortgage, 424; contempt, 390; 
conveyance by bankrupt, 139; corporations 
engaged in manufacturing, 98; debts cre- 





solvency, 332; effect of filing petition, 350; 
effect of state insolvency law, 391; exemp- 
tions, 155; expenses in management of prop- 
erty, 477; fraudulent concealment of prop- 
erty, 155; fraudulent conveyance, 59; fraudu- 
lent purchase of goods by bankrupt, 424; 
gift to wife, 155; goods used by family of 
bankrupt, 230; homestead exemptions, 155, 
310, 332, 425; jurisdiction, 310; liability of 
surety of poor debtor’s recognizance, 37; 
liens of aitaching creditors, 212; lien of 
chattel mortgage, 310; life insurance poli- 
cies, 350; limitation of claim, 477; making 
of false oath, 155; mercantile agency, 457; 
mode of review by circuit court of appeals, 
253; money collected under execution before 
bankruptcy, 19; nature of proceedings, 98; 
new promise to pay barred debt, 230; ob- 
jections not made at trial, 350; order allow- 
ing expenses of master, 98; order authoriz- 
ing private sale, 477; order refusing dis- 
charge of receiver, 310; order requiring sur- 
render of property, 310; order to surrender 
property, 155; orders in proceedings, 310; 
ordering bankrupt to surrender property, 
99; partnership, 99, 332; pending purchase, 
293; petition for review, 310; petition to 
review order of referee, 391; petition to re- 


vise appealable order, 310; plenary suits, 
155; power of court, 457; preferences, 293, 
425; preferential payments, 332; procedure, 


212; property conditionally purchased, 156; 
property passing to trustee, 391, 406; prov- 
able claims, 156, 391; reclamation of goods, 
156; record on appeal, 156; right of receiver 
to book of bankrupt, 391; right to intervene, 
333; schedules, 19; set off and counter-claim, 
19,. 391; setting aside sale, 156; special find- 
ings, 425; summary order to pay over money, 
156; surrender of preference, 333; tempo- 
rary réstraining order, 212; time for filing 
claims, 156; title of trustee, 76; torts of 
bailor, 457; trustees, 310; unliquidated find- 
ings, 425; voidable preferences, 99, 425; 
wrongful conversion, 156. 

Banks and Banking—application of deposits, 
156; assignment of deposit, 406; check pay- 
able to deceased person, 310; collections, 
293; diligence required in collecting substi- 
tuted check, 76; duties and liabilities of di- 
rectors, 37; failure to procure license, 310; 
misappropriation of funds, 350; payment af- 
ter notice not to pay, 173; payment by mis- 
take, 350; payment on forged instrument, 
115; power to purchase stock in speculative 
enterprise, 19; power to regulate, 458; stock- 
holder’s liability, 293, 406, 458; suit against 
director, 212; transfer of check, 115; ultra 
vires acts, 333; validity of certified check, 
425. 

Bastards—credibilty of complainant, 293; right 
to inherit, 364. 

Benefit Societies—action on _ certificate, 212; 
amendment of contract, 116; assessments, 
76; beneficiaries, 76, 156, 191; by-laws, 156; 
change in rate of assessments, 458; consti- 
tution and by-laws, 191; construction of 
by-laws, i39; construction of rules, 364; 
corporate name, 59; failure to pay assess- 
ment, 59; misrepresentations, 99, 391; occu- 
pation, 173; presumptions against suicide, 
59, 333; retention of premium, 458; salaries 
of officers, 59; selection of name, 76; waiver 
of benefits, 333; warranties as to health, 333; 
warranties in application, 191; wrongful ex- 
pulsion, 156. r 

Bills and Notes—accommodation indorsement, 
253; altered checks, 364; bona fide holders, 
230, 293, 458; bona fide indorser, 442; bona 
fide purchasers, 364; burden of proof, 212; 
consideration, 310, 364, 424, 425; contribution 
between joint indorsers, 212; duress, 458; 
effect of delay in presenting check, 477; evi- 
dence, 173; illegal use of proceeds, 116; in- 
dorsements, 310; innocent purchaser, 1733 
liability of indorser. 253; liability of makers, 
293; negotiability, 350; non est factum, 213; 
note payable on conditions subsequent, 156; 
notice of non-payment, 310; payable at mak- 








Vol. 63 


CENTRAL LAW JOURNAL 





491 








er’s note, 99; payment to co-maker, 19; plea 
of nil debit, 442; pleading, 253; promise to 
accept, 310; provision for attorney’s fees, 
253; purchase before maturity, 458; substi- 
tuted note, 230; unauthorized indorsement, 
213; variance, 37; varying contract by parol, 
156; what law governs, 391. 

Bills of Lading—wrongful delivery of goods, 253. 

Bonds—negotiability, 230, 458. 

Boundaries—acquiescence,, 156; artificial bodies 
of water, 406; ascertainment of line, 293; 
calls and courses, 99; description, 230; ease- 
ments, 19; establishment, 37, 270; field notes 
as evidence, 191; lots abutting on lake, 293; 
marked line, 350; navigable river, 477; United 
States survey, 458. 

Bounties—veterans of Civil War, 364. 

Bribery—solicitation, 425. 

Bridges—construction between two counties, 59; 
establishment as part of highway, 458; lia- 
bility for injury due to defects, 230; presum- 
tion as to safety, 139. 

Brokers—acting for both parties, 350; action 
for commission, 166, 173; authority, 425; 
commissions. 19, 59, 76, 116, 191, 230, 270, 
293, 406, 477; compensation, 425; construc- 
tion of contract, 425; dealings in stock, 253; 
finding purchaser, 76; licenses, 19; lien for 
charges, 230; necessity of notice in sale of 
pledges stock, 37; recovery of deposit by 
principal, 253; right to commission, 19; sale 
of land, 350, 477; value of service, 213. 

Building and Loan Associations—advance pay- 


ment of dues, 59; change of plan, 270; 
insolvency, 213; liability of borrowing 
member, 442; right to dividends, 156; 


sale of stock, 99; usurious contract, 
what law governs, 253. 
Burglary—allegation of ownership of building, 
458; delay in shipment, 213; failure to al- 
lege ownership, 156. 
Canals—lease of water, 116. ' 
Cancellation of Instruments—bona- fide  pur- 
chaser, 191; conditions precedent, 442; fraud, 
191, 253; fraudulent conveyance, 19; unjust 
provisions, 350; mortgages, 173. 
Carriers—accommodations for passengers, 191; 
act to regulate commerce, 253; allegation of 
negligence, 191; assault on passenger, 458; 
authority of ticket agent, 156; automatic 
elevator, 477; baggage, 191; bill of lading, 
139, 293, 351; care required, 19, 358; cham- 
perty and maintenance, 458; classification 
of sheets, 173; competition, 253; condition of 
ticket, 293; conduct of passenger, 351; con- 
tract of carriage, 76, 458; damages for delay 
in delivering threshing machine, 253; dam- 
ages for neuralgia contracted in unheated 
station, 458; damages for refusal to honor 
passenger’s ticket, 116; damage to fruit, 99; 
damage to goods, 156; delay in delivery, 
254, 406; delivery of trunk, 99; discrimina- 
tion against shipper, 477; duty to transport 
goods, 173; equipment of cars, 59; failure to 
furnish cars, 19, 310; failure to maintain 
train schedule, 37; failure to provide attend- 
ant for mare, 406; failure to stop and take 
passengers, 458; failure to transport cotton, 
333; injury due to closing of car door, 19; 
injury to freight by flood, 442; injury to 
goods, 477; injury to licensee assisting pas- 
senger on board, 477; injuries to passengers, 
59, 254, 310, 406, 442; injury to trespasser, 
442; instruction as to care required toward 
passengers, 139; instruction in personal in- 
jury case, 19; invalidity of ticket, 254; joint 
tort feasors, 351; liability as bailee, 20; lia- 
bility for acts of God, 191; liability of con- 
necting carrier, 293; liability for injury in 
station, 364; line of connecting carrier, 458; 
limitation of liability, 333; loss of baggage, 
39; loss of freight, 20; loss of live stock in 
transit, 76; mistaking white for colored per- 
son, 191; municipal speed ordinance, 116; 
nondelivery of goods, 213; passengers, 391, 
442; personal injuries, 293; persons in charge 
of stock, 293; platform, 477; presumptions 
as to negligence, 98, 458; proximate cause of 
injury, 391; punitive damages, 254; rates 
scheduled with interstate commerce, 333; 
release of liability, 213; right to berth in 


173; 


sleeping car, 191; right to exempt from lia- 
bility, 156; separation of races, 333; threat- 








ened ejection of passenger, 20; transporta- 
tion charges, 230; unheated station, 391; 
unjust discrimination, 2380; violation of 
speed ordinances, an act of negligence, 20; 
what constitutes, 230; what constitutes a 
passenger. 213; when relation of passenger 
begins, 442; when a warehouseman, 213; 
who are passengers, 116, 294, 442; wrongful 
delivery of goods, 116. 

Cemeteries—right to sepulcher, 442. 

Census—time of taking effect, 442. 

Certiorari—bond, 278; incorporation of school 
district, 20; notice of proceedings, 76; pe- 
sien, 99; proceedings of municipal bonds, 


Champerty and Maintenance—contract of at- 
torney, 139; grants of land held adversely, 
425; judicial sales, 294. 

Charities—judicial supervision, 254. 

Chattel Mortgages—acceptance of proceeds, 351; 
after acquired property, 37; application of 
statute, 458; assignment of debt, 254; con- 
sideration, 20; conversion, 173; deficiency 
judgment, 406; foreclosure, 310; future earn- 
ings from threshing machine, 37; lien on 
crops, 351; mortgage by bailee, 351; mort- 
gage by bankrupt, 37; mortgagee in pos- 
session, 230; payment after transfer of notes, 
254; performance of particular conditions, 
116; powers of receiver, 173; priorities, 59, 
99; priority of lien, 351; rights of assignee, 
230, 406; rights of creditors, 458; rights of 
mortgagee, 310; sale by mortgagor, 310; 
trespass by mortgagee, 213; void mortgage, 
364; waiver of liens, 139. 

Clubs—liability of negligence, 173. 

Collision—faults of navigation, 156; inevitable 
accident, 156; tow drifting against barge, 
213; vessels at wharf, 425; vessel dragging 
anchor, 310. 

Commerce—interstate shipment, 458; intoxicat- 
ing liquors, 351, 364; state regulation, 458. 

Compensation—chaperone of party on European 
trip, 478 

Compromise and Settlement—agreement not to 
appeal, 351; avoidance of settlement, 270; 
burden of proof, 254; enforcement, 213. 

Conspiracy—agreement between theater mana- 
ger to exclude critic, 425; evidence, 140; 
indictment, 254; joint defendants, 76, 204; 
liability of conspirator, 140; sufficiency of 
indictment, 213; wrongful attachment, 294. 

Constitutional Law—allowing proof without 
pleadings, 213; appointment of equaliza- 
tion tax commission, 442; bastardy proceed- 
ings, 116; colleges and universities, 173; 
compelling the lowering of tunnel under riv- 
er, 294; construction, 351; criminal proceed 
ing. 76; curative acts, 311; delegation of 
legislative powers, 59, 230; departments of 
government, 364; direction of. judgment, 
254; discriminating in taxes, 478; disposi- 
tion of moneys paid into court, 59; double 
damages for conversion of ore, 442; due pro- 
cess of law, 406, 442; encroachment on ju- 
diciary, 156;- equal protection, 191, 213, 270, 
425; excluding persons from jury service, 
213; executive powers, 333; exemption, 458; 
ex post facto, 391; exercise of power of 
eminent domain, 99; gambling ordinance, 
213; game laws, 99; immunity as to self- 
incrimination personal to witness, 99; im- 
pairing obligation of contract, 191, 406, 442; 
income tax, 442; intoxicating liquors, 173, 
364; involuntary servitude, 230; judbcial 
powers, 254; licenses, 213, 270; limitation of 
federal power, 425; limitations as to setting 
aside tax sale, 192; mechanics’ liens, 391; 
motive of legislature, 191; municipal ordi- 
nances. 254; necessity of determining, 59; 
obligation of contract, 37; ordinance com- 
pelling transfers of street railroad, 333; 
partial invalidity of statute, 230; penalties 
against vendors of adulterated milk, 213; 
police powers, 99, 311, 351, 425; power to 
regulate banks, 458; practice of dentistry, 
230; practice of medicine, 311; primary elec- 
tions, 230; prohibited combination, 99; prop- 
erty rights, 174; railroad ticket scalpers, 
351; refusal to admission to bar, 458; regu- 
lating the practice of pharmacy, 213; regu- 
lation of municipality, 425; retrospective leg- 
islation, 254; retrospective operation of stat- 
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ute, 192; revocation of liquor certificate, 20; 
right to invoke liquor license, 99; right to 
remedy for injuries, 254; rulesof state board 
of health, 294; statutes, 311; statutes of for- 
eign state, 140; statute as to garnishment, 
459; statutes regulating junk dealers, 406; 
statute as to animals running at large, 99; 
street railroad franchises, 60; service by pub- 
lication, 192; statute allowing attorney’s 
fees, 156; taxation, 478; theater tickets, 310; 
vested rights, 192. 


Contempt—allegations on information and be- 


Continuance—absence of counsel, 


lief, 406; answer as evidence, 213; civil con- 
tempt, 192; civil remedies, 173; county com- 
missioner’s court, 173; criminal contempt, 
192; discharge of rule, 116; necessity of or- 
der setting forth findings, 116; order to show 
cause, 173; proceedings, 76; persons liable, 
140; publication constituting contempt, 213. 
311; absence 
of counsel, 173. 


Contracts—actions for breach, 140, 254; agree- 


ment for benefit of third persons, 20; am- 
biguity, 351, 406; antenuptial agreements, 
230; assignment of life policy, 60; authority 
of agent, 20; benefit of third parties, 60; 
bond for title, 173; breach, 270; breach of 
one of the conditions, 478; compromise and 
settlement, 157; concurrent conditions, 254; 
conditions precedent, 270; consideration, 37; 
173, 351, 478; consideration for promise to 
pay debt of another, 37; construction by 
court, 116; duress, 173; control of corpora- 
tion, 391; defective work, 173; delay in per- 
formance, 76; duress in the procurement of 
a contract, 99; enforcement, 270; entire or 
severable, 407; entire or severable contract, 
230; foreign corporations, 478; indivisable 
contract, 459; illegality, 116, 173; insurance 
brokerage, 213; intention of parties, 271; 
joint debtors, 442; legality of provisions, 
213; liability of breach, 213; location of pub- 
lic buildings, 365; measure of damage from 
breach, 391; meeting of minds, 100; mental 
capacity, 173, 459; merger, 60; merger of 
prior agreements, 254; mode of compensa- 
tion, 425; offer and acceptance, 442; offers 
of compromise as evidence, 333; practical 
construction by parties, 157; prevention of 
competition for public work, 364; renuncia- 
tion, 60; religious societies, 254; rescission, 
391; restraint of trade, 365; separate instru- 
ments, 407; subsequent writings, 213; sub- 
stantial performance, 20; time for perform- 
ance, 391; unpaid balances, 271; unlawful 
consideration, 311; usury, 442; work and la- 
bor, 76; validity, 391. 


Contribution—personal liability, 100. 
Convicts—action for wrongs committed by offi- 


~ 


cers, 77. 


Copyrights—copyright by assignee of author, 


Corporations—action by stockholder, 


333; infringement, 333; interim copyright 
act, 459; persons entitled to sue for infringe- 
ment, 157. 

60, 140, 


157, 478; action to compel declaration of 
dividends, 38; authority of agent, 425; au- 
thority of directors, 116; breach of trust, 
365; check books, 100; compensation of offi- 
eers, 459; conducting illegal business, 333; 
conveyances to officers, 365; declarations of 
president, 311; defective organization, 333; 
director engaging in competitive business, 
173; disposition of assets, 173; disputing cor- 
porate powers, 100; dissolution, 442; divi- 
dends as applied to stock sold, 311; doing 
business, 60, 100; employing attorney, 140; 
estoppel, 351, 425; false representations as to 
character of stock, 442; filing amended ar- 
ticles, 214; foreclosure of mortgages, 231; 
foreign corporations, 140; franchises, 271; in- 
dorsement of notes, 157; liability of directors, 
77; liability of stockholders for unpaid 
stock, 351; liability of contracts entered into 
before incorporation, 459; method of prov- 
ing indebtedness, 365; misappropriation of 
funds, 140; mismanagement, 214; mortgages, 
60, 333; mortgage to secure bonds, 60; mort- 
gage trustee, 425; name of corporate defend- 
ant, 459; officer’s authority to fix compensa- 
tion, 140; organization, 407; organization and 
assumption of contract, 333; partnership, 
333; pleadings in actions against, 407; 





( 


Costs—allowance for witness, 


pledges of stock, 442; powers of commission- 
ers, 333; promoters, 254; purchase of stock, 
140; receivers, 333; registered agent, 407; 
reorganization, 20; restraint of trade, 425; 
revocation of dividend, 478; revocation of 
license, 333; rights of creditors, 391; right of 
creditor to have receiver appointed, 173; 
right of state as to foreign corporations, 
214; rights of stockholders, 100; right to 
do business, 365; right to hold land, 294; 
right to withdraw unauthorized appearance, 
100; salaries of officers, 351; sale of stock, 
811, 351; self voted salary of director, 77; 
service of process, 100; service on foreign 
corporations, 157, 365; service on salesman, 
294; stockholder’s liability for corporate 
debts, 174; subscription liability, 478; sub- 
scriptions to stock, 311; suit by stockholder, 
100; suit to set aside sale, 214; transfer of 
stock, 294, 311; unlawful combinations, 294; 
validity of deed executed in corporate name, 
333; venue, 294. 

77; assignments, 
392; attorney’s fees, 77; equitable proceed- 
ings, 391; in forma pauperis, 365; joint de- 
fendants, 214; necessary disbursements, 271; 
parties entitled, 365; printing unnecessary 
parts of record, 38; taxable costs, 38; taxa- 
‘tion of term fees, 174; witness fees, 254. 


Counties—authority of commissioners to build 


hospital, 478; contempt, 174; ditch causing 
overflow on farm, 77; negligence of officer, 
140; police juries, 214. 


Courts—action to recover license fee, 157; ap- 


pellate jurisdiction, 214; cases involving 
freehold, 231; certiorari, 425; collection of 
taxes, 100; foreign insurance company, 478; 
fraud in settlement of decedent’s estate, 20; 
injunction, 392; instructions, 157; jurisdic- 
tions, 214, 294; jurisdiction of federal courts, 
311; law of the case, 254; offense against 
laws of another state, 157; original jurisdic- 
tion of supreme court, 271; Porto Rico Dis- 
trict Court, 425; questions of fact, 443; re- 
cord, 351, 365. 


Covenants—covenants running with the land, 20; 


improvements, 459; party wall agreement, 
443; running with land, 60; use of real prop- 
erty, 254; warranties, 100. 


Creditor’s Suit—jurisdiction of Federal Court, 


Criminal 


157; national bank, 294; remedy at law, 20. 
Evidence—acts of conspirators, 407; 
attempt to settle prosecution, 407; burden of 
proving former acquittal, 231; confession, 26, 
271, 311, 442; conflicting evidence, 140; con- 
tradictory statements, 478; conversation be- 
tween accused and wife, 214; conversations 
between third persons, 294; conviction on 
circumstantial evidence, 459; evidence im- 
properly obtained, 174; evidentiary circum-. 
stances, 140; exclusion, 60; facts obtained 
from defendant’s wife, 100; failure of ac- 
cused to testify, 442; habit, 100; homicide, 
140, 174; instructions, 442; letters written by 
defendant, 214; intent in carrying weapon, 
231; motion to strike out, 140; remarks of 
third persons, 478; res gestae, 174; suffi- 
ciency, 392; time of occurrence, 140; tran- 
script, 214; waiver of preliminary examina- 
tion, 442. 


Criminal Law—accomplice of perjurer, 443; aid- 


Criminal Trial—argument of counsel, 


ing and abetting crime, 334; argument of 
counsel, 294; assisting in prosecution, 407; 
bill of exceptions, 334; certificate of rea- 
sonable doubt, 365; declarations of co-de- 
fendants, 254; disqualification of juror, 459; 
effect of prior decisions, 214; imperfect rec- 
ord, 231; imprisonment, 392; irregularities 
in selection of jury, 60; jurors, 271, 361; 
order of proof, 334; plea of not guilty, 214; 
punishment, 392; secondary evidence of con- 
tents of writing, 294; statements of officers, 
117; stipulations as to evidence, 254; time of 
offense, 311; verdict, 214; who are princi- 
pals, 214. 

157; ac- 


complice, 478; admission of accused, 214; 
appeal before sentence, 443; appearance 
bond, 334; argument of district attorney, 


254; arraignment, 214; assault and battery, 


311; bill of exceptions, 60; burglary, 443; 
commenting on evidence, 407; competency 
of expert physician, 60; confessions, 459; 
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continuance, 271, 351, 365, 443; conviction 
under labor contract, 478; court informing 
jury as to effect of disagreement, 100; cross- 
examination, 407; declaration of co-defend- 
ant, 459; default in appearance, 214; defini- 
tion of terms, 157; error in minutes, 478; 
evidence, 478; exclusion of witnesses, 334; 
failure to call attention to defects in in- 
formation, 459; failure to request instruc- 
tions, 174; false pretenses, 140; fining de- 
fendant’s counsel for contempt, 140; forgery 
of Chinese certificate of residence, 157; for- 
mer jeopardy, 425, 478; habeas corpus, 77; 
habits of deceased, 140; harmless error, 214, 
351, 365, 425; illegal sale of intoxicating 
liquor, 459; homicide, 231, 255, 4438; incest, 
365, 443; identification of accomplice, 459; 
instruction, 351; indeterminate sentence, 77; 
instruction as to considering withdrawn 
testimony, 478; instructions as to larceny, 
443; instruction as to perjury, 60; instruc- 
tions as to presumption of innocence, 443; 
instructions as to reasonable doubt, 231, 459; 
instructions in homicide case, 20, 157; irreg- 
ularities in drawing general venire, 214; 
irregularities of drawing jury, 174; judicial 
notice, 311; larceny, 407; libel, 214; malicious 
prosecution, 271; manacling accused in pres- 
ence of jury, 311; mental capacity of ac- 
cused, 329; misconduct of counsel, 294, 365; 
misconduct of juror, 100; misleading in- 
struction of homicide, 60; necessity of dis- 
closing purpose of question, 77; newly dis- 
covered evidence, 174; notice of appeal, 214; 
objections to evidence, 231; outcry of by- 
stander, 255; pleadings, 459; power of court 
to grant new trial, 426; presence of co-de- 
fendant, 38; previous prosecution, 365; pro- 
cedure, 479; proof of conspiracy, 140; prose- 
cuting attorney, 255; reasonable doubt, 407; 
reference to prior convictions, 140; refusal 
to request to charge, 231; remarks by court, 
443; remarks of counsel, 174; request to 
charge, 271; right of state to hire private 
counsel, 100; right to show good character, 
214; self-defense, 20; sentence, 459; similar 
offense, 100; statement of facts, 100; time for 
filing bill of exceptions, 157; transcript of 
evidence, 365; venue, 271; verdict, 271, 459; 
view of place of crime, 407: writ coram 
nobis, 351. 

Curtesy—conveyance by husband to wife, 334. 

Custom and Usages—as affecting contracts, 20; 
commissions, 365; effect, 214; effect as to 
contract, 407; evidence as to existence, 311; 
exclusion by terms of contract, 479; landlord 
and tenant, 459; warranties, 20. 

Customs Duties—enforcement of penalty in re- 
delivery bond, 334; procedure of the board of 
general appraisers, 100. 

Damages—absence of market value, 157; ad- 
missibility of evidence to disprove injury, 
77; breach of contract, 192; breach of con- 
tract to organize corporation, 174; burden 
of proof, 352; defective appliances, 426: di- 
rect or remote consequences of injury, 140; 
‘distribution of fund, 294; excessive verdict 
for personal injuries, 157; exemplary dam- 
ages, 20; expectancy of life, 100; injury to 
horse, 231; interest as an element, 20; liqui- 
dated damages, 392; married woman, 392; 
mental suffering, 459; nominal damages, 365; 
penalty, 365; personal injuries, 311; pleading, 
392; principal in first and second degree, 
116; proof must separate legal from illegal, 
214; questions for jury, 100; remote damages, 
eee speculative, 255; stipulated damages, 


Dead Bodies—unauthorized autopsy, 100. 
Death—action by personal representatives, 174; 
action for wrongful death, 117; damages, 
60, 157; earning capacity, 192; instruction, 
294; persons entitled to damages, 479; pre- 
sumptions as to negligence, 365; misjoinder 
of parties plaintiff, 77; proximate cause, 215. 
Dedication—acquiescence of injury, 140; plotting 
land, 407; public park, 443; sale with refer- 
ence to plat, 407; streets, 174, 271. 
Deeds—agreement to support grantor, 140; can- 
eellation, 231; conditions precedent, 174; 
conditions subsequent, 157; consideration, 
60, 140; construction, 459; construction by 
parties, 77; delivery, 60; estate conveyed, 





392; evidence, 426; failure of consideration, 
407; mortgage, 352; quitclaim, 60; reserva- 
tion in deed, 140; setting aside, 192; validity, 
215; warranties, ‘ 

Depositaries—indemnity bond, 157. 

Depositions—non-residents, 38; questions as to 
competency of evidence, 426; refusal to an- 
swer questions, 215; suppression, 407; wit- 
ness out of state, 365. 

Descent and Distribution—action by heirs to set 
aside mortgages, 140; cause of action for 
trespass. 426; cousins of different degrees, 
255; debts of intestate, 231; ejectment, 255; 
rights of husband, 174 realty, 77; title of 
heir, 311; vesting of personal property, 38; 
what law governs, 294. 

Discovery—examination of parties before trial, 
255. 


Dismissal and Non-suit—setting aside dismissal, 
255; statute of limitations, 77. 

Disorderly House—age of prosecutrix, 141; repu- 
tation of inmates, 271. y 

Divorce—alimony, 117, 294, 352; alimony and 
maintenance, 117; alimony pendente lite, 
255; allowance for attorney’s fees, 352; con- 
clusiveness of decree, 365; construction as 
to decree of alimony, 141; contempt, 392; 
cruelty, 294; custody of children, 294; de- 
murrer of bill, 365; desertion, 100, 392; dis- 
cretion of court, 459; disobedience of order, 
100; effect of verdict, 21; enforcement of de- 
cree in other state, 294; enforcement of 
alimony after death of party, 77; evidence, 
60, 271; expectancies, 295; fraudulent con- 
veyance, 479; maintenance, 157; maintenance 
of children, 157; notice of suit, 311; property 
rights, 295; residence of plaintiff, 117; strik- 
ing out depositions, 365; support of children, 
60, 117; temporary alimony, 271; trial, 255. 

Domicile—intent, 392; minor heirs, 174; resi- 
dence, 295; what constitutes, 174. 

Dower—rights of widow, 443. 

Drains—damages, 174; duty to clean, 101; right 
to use, 141; surface water, 295. 

Druggists—state regulation, 215. 

Drunkards—committment to asylum, 459. 

Easements—acquiescence, 141; acquisition, 460; 
adverse user, 192; chance in course, 157; 
creation by deed, 407; implied agreement, 
77; implied grant, 21; partition, 478; pre- 
scription, 117; private right of way, 21; rep- 
resentations, 311; reservation in deed, 60; 
right of grantor, 60; right of way on farm, 
334; right to support of wall, 60. 

Ejectment—defenses, 231; location of boundaries, 
311; petitory action, 271; possessory action, 
231; recovery for improvements, 479; right 
to improvement, 215; suit in behalf of an- 
other, 174; title, 77, 101. 

Elections—ballots, 77; certificate of election, 
38; certificate of independent nomination, 
117; contest, 311; departure from legal re- 
quirement, 117; evidence, 77; rejection of 
returns, 407; registration lists, 271; validity 
of ballot, 77. 

Election of Remedies—consistency of remedies, 
271; demand for jury, 192; estoppel, 174; 
fraud, 392; inconsistent remedies, 61; sepa- 
rate cause of action, 174; what constitutes, 


Electricity—care required, 192, 255, 295; negli- 
gence, 117, 157, 479. ! 

Embezzlement—elements of offense, 443; restora- 
tion of funds, 479. 

Eminent Domain—allowance of benefits, 311; as- 
sessment of compensation, 392; condemna- 
tion proceedings, 352; condemnation for tele- 
phone line, 460; constructing railroad 
through alley, 255 damages, 101; debt limit 
of municipality, 365; de facto corporations, 
101; discretion of city in widening street, 
334; elements of damages, 352; exercise of 
powers by railroad, 215; foreign corpora- 
tions, 407; injuries to land, 174; injury to 
trees by telephone company, 174; measure of 
compensation, 426; perpetual easement, 352; 
petitory action, 175; private corporations, 
460; purpose in part private, 426; railroad 
crossings, 271; railroad grade injury to 
abutting property, 479; right to compensa- 
tion for use of tracks, 460; right to main- 
tain petition for damages, 38; rule of dam- 
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ages, 392; telegraphs and telephone lines, 
392; value of property, 77. 

Entries—evidence, 334. 

Equity—absence of necessary parties, 255; ade- 
quate remedy at law, 352, 392; allegations of 
answer, 175; bill of review, 192; clean hands, 
141; consent decree, 311; conveyance by 
grantor, 392; decree of pleas, 141; demurrer, 
271; dismissal of bill, 175; dismissing bill 
without prejudice, 334; exceptions to mas- 
ter’s report, 158; fiduciary relation, 334; for- 
feiture, 21; inadequacy of legal remedy, 141; 
jurisdiction, 392, 407; laches, 61, 231, 25 
newly discovered evidence, 141; parties to 
action for relief, 255; petition, 479; pleading, 
215; proof of title, 255; relief against mis- 
take, 231; remedy at law, 21; res judicata, 
352; specific performance, 77; submission to 
jury, 407; sufficiency of bill, 295; supple- 
mental bill, 426; vague allegations, 271. 

Escrows—fulfillment of conditions, 101; memo- 
randum, 295. ; 

Estoppel—after acquired title, 61, 77; agreement 
between mortgagee and mortgagor, 215; best 
and secondary evidence, 61; bona fide pur- 
chaser, 141; burden of proof, 21, 334; closing 
of private way, 21; conditional sale, 158; 
disclaimer of interest in land, 460; ejectment, 
175; failure to deny adverse claim, 61; in- 
consistency of conduct, 61; inconsistent po- 
sitions, 141, 215; laches, 141; mutual estoppel, 
271; note tainted by usury, 215; prevention 
of competition for public work, 365; suffi- 
ciency of answer, 215; title to landlord, 21; 
validity of delegate meeting of society, 61. 

Evidence—abandoned pleadings, 443; action to 
recover rent, 141, 365; advancements, 352; 
application, 215; burden of proof, 271, 426: 
certificate of officer, 117; certified copy of 
execution, 61; competency, 117; computation 
of expert accountants, 392; conclusions of 

' witnesses, 255; contract, 77; corporate books 
and records, 215; credibility of witnesses, 
117, 312; cross-examination, 407; damages 
for failure to furnish cars, 21; declaration 
of agent, 158; defective machinery, 61; eject- 
ment, 21, 255; expert witness, 38, 366; for- 
eign statutes, 407; fraudulent conveyances, 
366; hearing before master, 426, hearsay, 
101, 352; judicial notice, 192, 231, 271, 479; 
knowledge of witness 61; law of other state, 
366; leases, 21; letters and telegram, 158; 

+ mental incapacity, 175, 192, 255; negligence 
of carrier as to live stock, 312; negligent 
blasting, 101; newly discovered evidence, 
426; nonexpert witness, 255; notice to pro- 
duce deed, 392; objects calculated to frighten 
horses, 460; offer of compromise, 215; opin- 
ions, 61, 334; oral declarations, 312; oral 
promise, 61; parol reservation not in deed, 
101; parol to vary terms of written policy, 
78, 255; photographs, 21; political subdivis- 
ion of state, 479; prima facie, 352; private 
documents, 141; rated capacity, 334; reforma- 
tion of contract, 38; relevancy, 21, 141; res 
gestae, 38, 141, 312; res inter alois acts, 312; 
sale at auction, 255; statements made before 
marriage with accused, 479; subjects of ex- 
pert testimony, 192; summary from books 
of account, 175; uncommunicated motives, 
460; unproved deeds, 101; value of land, 141; 
varying terms of written contract, 366; ver- 
bal admissions, 271; weight of positive and 
— testimony, 407; written contract, 


Exceptions, Bill of—code provisions, 366; exten- 
sion of time for filing, 231; signature of 
judge, 460; time for signing, 21. 

Exchange of Property—default and action for 
price, 61. 

Execution—action to restrain, 295; action to set 
aside sale, 443; conversion of property levied 
on, 479; enforcement, 426; estate conveyed, 
215; forthcoming bond, 117; garnishment, 
443; inadequacy of price, .231; judgment 
creditor as purchaser, 61; pendency of other 
action, 61; railroad property, 101; rights of 
assignee of judgment, 255; rights of pledgee, 
392; supplementary proceedings, 366; title of 
purchaser, 460; validity of sale, 255. 

-Executors and Administrators—accounting, 21, 
101, 117, 407, 426; action for conversion by 
decedent, 312; acts of co-executor, 141; ad- 





missibility of evidence, 295; allowance of 
claims, 460; ancillary administration, 443; 
ante-nuptial agreements, 460; appointment, 
255; assets justifying appointment, 78; bond 
on appointment of vice counsel, 231; care 
required in managing estate, 215; claim 
against estate, 21, 141, 295, 443; claims for 
personal services, 231; costs of accounting, 
272; credits for payments before appoint- 
ment, 366; execution against the real estate, 
312; execution sale, 61; family allowance, 
101; flowers as funeral expense, 426; ground 
for removal, 255; management of estate, 443; 
necessity of appointment, 392; partition by 
heirs, 407; personal liability, 78; possession 
of personal property, 101; recovery of per- 
sonalty of estate, 158; refusal to act, 295; 
relationship as affecting claims against es- 
tate, 334; right to attack appeintment, 392; 
sale of equity in mortgaged premises, 141; 
set off, 408; setting aside administrator's ac- 
count, 61; settling estate pending action 
against. 460; statutory provisions govern- 
ing, 460; subjection of property to payment 
of debt, 101; suit in foreign jurisdiction, 334; 
voluntary settlement, 192; where interested 
in estate, 21. 

Exemptions—garnishment, 61. 

Explosives—negligence, 366. 

Factors—nature of employment, 334. 

False Pretenses—certified checks, 408; indict- 
ment, 141, 175; lack of diligence on part of 
prosecution, 362. 

False Imprisonment—extent of restraint, 215; 
joint defendants, 408; liability to state prac- 
tice, 158; pleading, 175; probable cause, 38. 

Federal Court—collusive transfer of cause of 
action, 215; conformity to state practice, 31; 
controversy between state, 61; decisions of 
state courts, 352; effect of state statute, 479; 
error of state court, 334; following decisions 
of state courts, 175; following state practice, 
158; jurisdiction, 334; jurisdictional amount, 

; 215; jurisdictional questions, 158; jursdict- 
ion of district court, 335; questions of local 
law, 295; riparian rights as a federal ques- 
tion, 426; transfer of cause of action, 101. 

Ferries—free pontoon bridge, 175. 

Fines—enforcement of ordinance, 61. 

Fire Insurance—action of appraiser, 141; action 
on policy, 175; additional insurance, 38; ad- 
miralty jurisdiction, 312; agency for insured, 
366; agreement for arbitration, 215; assign- 

, ment by insured, 366; assignment of policy, 
21; effect of retention of proofs of loss, 272; 
authority of agent, 61, 231; conditions of 
policy, 101; fraudulent statements in proofs 
of loss, 479; increase of hazard, 460; iron safe 
clause, 21, 366; insolvency, 408; insurable in- 
terest, 192; location of property, 117; loss 
by explosion, 295; misrepresentations, 192; 
oral contract, 312; parties in action on 
policy, 366; payment of premium, 141, 295; 
person insured, 141; pleading, 38; stipulation 

{| for appraisal, 175; temporary presence of 
gasoline on premises, 192; warranties, 38; 
warranties in application, 78. 

Fish—rights of fishery, 272; state regulations, 
78; title to oysters, 141. 

Fixtures—conditional sale, 21; intention of par- 
ties, 392; landlord and tenant, 295. 

Forcible Entry and Detainer—amendment of 
complaint, 408; defenses, 21; destruction of 
wall, 117; evidence, 408; scope of action, 352. 

Forgery—elements of offense, 443; evidence of 
uttering, 61; what constitutes, 352. 

Franchises—construction of statute, 61; prohibit- 
ed transfer, 78. 

Fraud—failure to read deed, 215; false repre- 
sentations, 101, 392; failure to read deed, 
215; harmless exclusion of evidence, 61; mat- 
ters of opinion, 460; measure of damages, 
142, 393; misrepresentation as to financial 
condition, 61; nature of representations, 142; 
partnership settlement, 142; representations, 


443, 
Frauds, Statute of—agreement between lien- 
i holders, 142; agreement to reconvey, 21; 
boundaries, 366; composition with creditor, 
460; contracts not to be performed within a 
year, 21; debt of another, 192; estoppel, 158; 
evidence, 426; guaranty as to house rent, 
142; indemnity, 192; interest in land, 460; 
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memorandum as to sale of land, 335; oil 
lease, 38; parol gift of land, 78; promise to 
pay debt of another, 479, parol modification 
of written contract, 142; partnership agree- 
ment, 460; partnership for dealing in land, 
255; part performance, 443; party to be 
charged, 215; pleading, 21, 215, 312; receipt 
of goods, 78; sale and delivery, 372; sale of 
land, 408, 479; sufficiency of memorandum, 


142. 

Fraudulent Conveyances—action to set aside, 
215; assignment of fund, 175; bill of sale, 78; 
endowment life policy, 78; evidence, 366, 443; 
existence of cause of action, 78; payment of 
note to protect maker from _ suit, 479; 
grantee’s intent, 256; liabilities of purchaser, 
335; mortgages, 408; rights of subsequent 
creditors, 256; secret trust, 443; solvency, 
158; transfer between husband and wife, 
216; transfer by debtor for benefit of cred- 
itors, 326. 

Game—violation of game law, 101. 

Gaming—keeping gaming house, ms pool sell- 
ing, 272 

Garnishment—application for writ, 216; exemp- 
tions, 479; notice, 443; knowledge of gar- 
nishee, 256; persons subject, 366; right of 
creditor, 352. 

Gas—leaks, 312. 

Gifts—acceptance, 78. 192; delivery, 460; de- 
posits in bank 460; onerous donation, 272; 
revocatton, 62; unlue influence, 256; what 
constitutes, 408. 

Good Will—breach of conditions, 444; rights of 
parties, 366; sale of business, 366. 

Grand Jury—excusing a grand jury, 444; inquisi- 
torial powers, 393; motion to quash, 62. 

Ground Rents—payment, 101. 

Guaranty—construction, 101, 256; diligence of 
ereditor, 231; parties in action against guar- 
antor, 38; pleading, 272; trust companies, 
117 





Guardian and Ward—accounting, 62; action by 
guardian, 408; attainment of majority, 142; 
charges, 272; investments, 366; liability for 
interest, 460; sale of realty, 352; sale of 
ward's property, 175; testamentary guard- 
ian, 101; use of property, 479. 

Habeas Corpus—contempt, 366; federal inter- 
ference with state courts, 101; nature of re- 
straint, 256; substitute for writ of error, 
335; sufficiency of return to writ, 366; viola- 
ble ordinance, 480. 

Hawkers and Peddlers—license, 444; reasonable- 
ness of ordinance, 175; who are, 312. 

Health—burial certificate, 426; legislative pow- 
ers, 295; pest hospital, 460; right of board to 
delegate authority, 312; use of land for 
cemetery, 6 

Highways—assessing damages, 192; automobile, 
38, 460; damage to abutting owners, 408; 
establishment, 231, 312, 335; failure of coun- 
ty to work road, 460; ‘negligent as automo- 
bile. 62; obstruction, 101, 142, 272, 408; pre- 
scription, 117; regulation as to speed of 
highway, 461; viewer’s property, 101. 

Homestead—avoidance of transfer by wife, 216; 
contract waiving right, 192; conveyance, 444; 
co-tenancy, 78; exemptions, 231, 256; indi- 
visible homestead, 256; judicial mortgage, 
192; mortgage, 366, 408; renunciation, 231; 
sale for nonpayment of taxes, 426; sale of 
land for taxes, 117; scales permanently lo- 
cated, 461; what constitutes, 161, 175. 

Homicide—assault with intent to kill, 366; cir- 

cumstantial evidence, 192; committing fel- 

ony, 142; cooling time, 479; corpus delicti, 

312, 426; deadly weapon, 232, 461; reduction 

to lower grade of offense, 393; details of 

prior quarrels, 38; duel, 444; dying declara- 
tions, 175; evidence, 21, 256, 352, 461; failure 
to provide necessaries of life, 480; great 
passion as constituting insanity, 256; indict- 
ment, 256; insanity as a defense, 352; in- 

structions, 158, 175, 216, 335, 444; intent, 295; 

justification, 444, 479, 480; legal malice, 216; 

malice, 312; motive, 366; murder, 78; oppro- 

brious words as a provocation, 175; previous 
difficulty, 78; provocation, 21; provoking 
difficulty, 117; reasonable doubt, 142; rea- 
sonable fear, 216; reputation of defendant, 
142; self-defense, 232, 272; threats by de- 
ceased, 175; use of deadly weapons, 312. 





Hospitals—capacity to take as legatee, 256; ‘per- 
formance of governmental functions, 256. 
Husband and Wife—abandonment of wife, 102; 
accounting as to wife’s separate estate, 461; 
agency of husband, 444; community prop- 
erty, 193, 216, 312; contracts of wife, 272, 
295; conveyance of community property, 117; 
crimes by wife, 295; damages for injuries to 
wife, 366, 408; enticing and alienating, 272; 
estoppel, 312; evidence as to husband’s 
agency, 118; failure of wife to join in mort- 
gage, 21; failure to support wife, 272; family 
expenses, 193; implied trusts, 256; judgments 
against wife, 102, 232; liability of wife for 
building material, 62; post nuptial settle- 
ment, 366; representations of wife, 38; right 
of wife to sue, 256; sale to husband, 193; 
separate estate, 272; title to hay grown on 
wife’s land, 216; trusts, 256; validity of note, 
232; wife’s separate property, 118, 295. \ 

Incest—accomplice, 444; stepchild, 480. 

Indians—conversion of tria! funds, 461. 

Indictment and Information—allegation and 
proof, 158, 488; allegations as to time, 352; 
alternative allegations, 393; amendment, 21; 
assault with intent to kill, 461; defective 
counts, 21; formal requisites, 21; joinder of 
counts, 193; minute of court, 232; requisites 
of caption, 38; variance, 312 

Infants—attorney’s services, 22; contracts, 22, 
444; custody, 335; damages, 393; damages 
for personal injuries, 461; disaffirmance of 
conveyance on reaching majority, 78; guard- 
ian ad litem, 158; judgment against, 335; 
process of service, 335; ratification of con- 
tract, 175; sale of real estate, 142. 

Injunction—agreements of promoters, 78; alter- 
native relief, 232; breach of contract, 102; 
burden of showing threatened injury is 
overcome, 62; burden of showing poner 4 
102; claims to public lands, 78; coercion 
labor unions, 366; collateral attack, 326; 
contempt, 335; continued trespasses, 175; 
county commissioners, 352; cutting off water 
supply, 118; damages, 22; discretion as to 
damages on dissolution, 22; dissolution, 312; 
enforcement of criminal law, 256; enjoining 
stockholders’ meeting, 426; enjoining suc- 
cessive actions, 118; estoppel in pais, 216; 
execution of judgment, 38; grant on condi- 
tions, 272; interference with occupation, 366; 
interference with property rights, 366; labor 
unions, 142; liability of surety on bond, 408; 
method of computation, 393; municipal con- 
struction of sewer, 426; parties in interest, 
335; plenary powers of court, 158; police 
jury, 175; proceedings at law, 216; prosecu- 
tion of action, 408; reference, 367; remova- 
ble cause, 295; restraining intimidation of 
non-union employees, 216; sale of land, 118; 
schools and school districts, 232; to restrain 
throwing of stones by blasting, 461; to test 
title to office, 408; trespass by police offi- 
cers, 393; validity, 312; when maintainable, 
393; writ of possession, 335. 

Insane Persons—authority of committee, 176; 
contracts, 22; divorce, 426; effect of appeal, 
335; evidence, 22, 193; foreclosure of mort- 
age, 480; guardian ad litem, 312; mental 
capacity, 17€; rights of insane widow, 232; 
right to sue defendant, 335; tender of 
amount in controversy, 312; validity of for- 
eign judgments, 118. 

Insolvency—provable claims, 232. 

Insurance—charge in interest, 272. 

Interest—absence of special demand, 352; defi- 
nite term of credit, 335; rate, 

Internal Revenue—defrauding United States of 
taxes on liquors, 256. 

Intoxicating Liquors—action by wife for sale to 
husband, 62; action on bond, 367; consent of 
property owners, 142; consent to license, 
835; druggist’s bond, 176; duty toward pat- 
rons, 352; illegal sale, 39, 480; interstate 
commerce, 352; license, 312; license tax, 266; 
liquor tax certificate, 22; local option, 118; 
ordinance ae saloon limits, 295; 
ownership and control, 216; petition for 
prohibition, 22; prohibiting sale, 176; prohi- 
bition districts, 118; reasonableness of regu- 
lation, 176; regulation, 367; regulations as to 
Sunday closing, 408; revocation of license, 
78; sale contrary to law, 295; sale of license, 
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62; sale of medicinal preparations, 22; sale 
to minors, 142, 193; transfer of license, 102; 
violation of local option law, 216, 352, 444; 
what constitutes, 78; what constitutes sale, 


272. 

Joint Adventures—abandonment, 193; account- 
ing, 232; construction of contract, 312; se- 
cret agreement for commissions, 444. t 

Joint Stock Companies—issuing bonds, 232; stat- 
utes governing organization, 408. 

Judges—power after expiration of term, 176. 

Judgment—amendment after term, 461; amount 
of damages demanded, 295; attachment, 62, 
118; bar by former adjudication, 176; certi- 
orari, 461; collateral attack, 22, 158, 295; 
conclusiveness, 232, 312; construction, 367, 
408; contribution from legatee of co-surety, 
118; correction of record, 312; decree of for- 
eign court, 102; description of property, 
313; duration of lien, 256; effect of filing 
justice’s judgment in district court, 62; 
ejectment, 295; enjoining coliection of taxes, 
193; equitable relief, 461; execution sale, 
62; explanation of decree, 216; failure of evi- 
dence, 256; ralse return by judgment credi- 
tor, 461; finality, 296; former recovery, 461; 
fraud on court, 176; interlocutory decree, 
$35; joint and several judgment, 367; mat- 
ters concluded, 461; motion to vacate, 62, 
480; persons concluded, 444; persons who 
may plead, 142; petitory action, 272; pre- 
sumption as to payment, 232; proof of for- 
mer adjudication, 78; res judicata, 62, 118, 
142, 427; satisfaction, 193; setting aside, 408. 

Judicial Sale—appraisement, 193; caveat emptor, 
444; foreclosure of mechanic’s lien, 408; 
fraud, 444; notice, 72; rights of purchaser, 
461; transfer to third persons, 158. 

Jury—challenges, 176, 216; competency of alien, 
142; discharge of regular panel, 62; equitable 
issues, 193; examination of juror, 315; irreg- 
ularities in selection, 216; justice of the 
peace, 313; mistake in name of juror, 232; 
peremptory challenges, 393; motion to quash 
venire, 78; qualification, 193, 427; selection 
by sheriff, 272; selection of panel, 39; sum- 
moning, 102; waiver of objections, 272. 

Justices of the Peace—action against married 
woman, 216; change of venue, 142; 
disagreement of jury, 408; docket entries, 
335; jurisdiction, 313; petition to vacate 
judgment, 158; remittitur after judgment, 


52. 

Landlord and Tenant—action for rent, 22, 118; 
adverse possession by tenant, 353; assign- 
ment of lease, 120, 461; breach of lease, 118; 
care required of premises, 216; conditions 
precedent in lease, 78; construction of lease, 
118, 232, 367; damages for nuisance, 39; 
damages from poor husbandry, 142; defect- 
ive elevator, 480; defective premises, 216; 
distraining for rent, 480; covenant to re- 
pair, 393; distress for rent, 367; duty to 
accept new tenant, 313; ejectment, 256; 
estoppel to deny title, 480; exercise of op- 
tion, 393; injuries to third persons, 461; 
interference with business of lessee, 408; 
leases, 62, 480; limitations, 142; mistake in 
lease as to renewal, 193; notice to quit, 272; 
obligation to pay rent, 232; option to pur- 
chase, 22, 158; personal injuries, 393; re- 
newal of lease, 193; rent, 367; repairs by 
landlord, 403; right to renew lease, 256; 
right to rents, 444; rights of lessees, 353; 
subletting, 102; surrender of premises, 176; 
temporary injunction, 216; termination of 
tenancy, 216; trover and conversion, 427; 
unlawful detainer, 353; waiver of lien on 
crops, 232. 

Larceny—property interest, 367; question for 


jury, 78. 

Libel and Slander—actionable words, 216; ad- 
missibility of evidence, 444; burden of proof, 
272; corporations, 256; defenses, 272; excit- 
ing pity and contempt, 367; imputing un- 
chastity, 427; innuendoes, 22, 176, 367; in- 
struction, 22, 62; judicial proceedings, 272; 
justification, 22; knowledge of hearers, 142; 
lease, 480; libel per se, 22; limited privilege, 
335; maliciously imputing want of chastity, 
176; newspaper publications, 256; pleading, 
176; privileged communication, 158; proba- 
ble cause, 176, 353; proof of truth, 427; pub- 





lic officials, 480; punitive damages, 102; 
truth as defense, 367; what constitutes, 118, 
296; words in foreign language, 461. 

Licenses—cotton seed buyer, 39; electric light 
companies, 272; liability of social club, 256; 
manufacturer of cigars, 216; revocation, 39, 
102, 142; ticket brokers, 273. 

Liens—mortgage, 296; sale, 313. 

Life Estates—injury to remainderman, 256; 
leases, 232; liability of estate of life ten- 
ant, 158; right to operate gas wells, 118. 

Life Insurance—acceptance, 296; assignment by 
insured, 313; authority of agent to premi- 
ums, 393; beneficiaries, 118, 193; delivery of 
policy, 158; effect of divorce on wife’s vest- 
ed interest, 39; effect of receipt of pre- 
miums after lapse, 335; equitable owner- 
ship, 296; estoppel, 216; fraudulent repre- 
sentation, 78; incontestability, 444; indulg- 
ence in payment of premium, 367; insurable 
interest, 257, 444; limitations, 159, 176; mis- 

( statements in application, 296; payment of 
premium, 257; premature action on policy, 
461; presumptions as to payment of pre- 
mium, 444; presumptions of death from ab- 
sence, 273; refusal to reinstate lapsed policy, 
444; reinsurance, 480; rights of beneficiary, 
102; rights of members where company 
reinsured, 142; rights of policy holder to 
share in surplus, 257; settlement of interest 
charge against policy, 480; statement of oc- 
cupation, 296; statutes affecting representa- 
tions and warrants, 142; suit for accounting 
as to surplus funds, 335; validity of limit- 
ing cause, 142; what constitutes life insur- 
ance company, 367. 

Limitation of Actions—accrual of cause of act- 
ions, 480; action on covenant, 367; amend- 
ment of pleadings, 336; commencement of 
action, 296; contract to devise land, 461; 
conversion by decedent, 313; damages from 
drains, 367; effect as to third persons, 142; 
express trusts, 444; fraud as ground for re- 
lief, 159; gifts, 273; implied contract to re- 
pair, 313; interrupting running of statute, 
257; mortgaged property, 273; new note for 
interest, 22; recovery of real estate, 193; 
reviving debt, 296; running accounts, 444; 
statement of occupation, 296; suspension of 
operations, of statute, 480; taking possess- 
ion, 22; taxes, 193 

Lis Pendens—bona fide purchaser, 118; con- 
structive notice, 118; effect of delay in pre- 
senting action, 313; effect of termination of 
suit, 193; personal property, 444; purchase of 
notes pending suit, 480; purchaser pendente 
lite, 353, 480; rights of purchaser, 313; rights 
of vendee, 336; service, 393. 

Literary Property—unauthorized use, 62. 

Livery Stable Keepers—injury to horse and 
buggy, 313. 

Logs and Logging—boom corporation, 444; sale 
of standing timber, 22. 

Malicious Prosecution—actions for damages, 
296; acts of agent, 118; advice of counsel, 
353; burden of proof, 296; competency of 
evidence, 323; elements of action, 461; ma- 
licious institution of bankruptcy proceed- 
ings, 159; ratification of act, 273. 

Mandamus—compensation of city attorney for 
extra services, 461; county officers, 353; dis- 
eretion of court, 232; exercise of judicial 
powers, 22; levy and collection of assess- 
ment, 118; municipal officers, 39; permit to 
lay railroad track, 393; pleading, 143; public 
funds, 102; scope of remedy, 367, 427; scope 
of writ, 296; special interest of relator, 
176; street railroads, 313; to compel de- 
livery of office books, 176; to compel trac- 
tion company to pave streets, 143; to en- 
force audit of witness fees, 39; trying title 
to office, 78; who may bring, 193. 

Marine Insurance—presumptions as %o SBen- 
worthiness of barge, 444. 

Maritime Liens—life preservers furnished ves- 
sel, 353; state statutes, 257. 

Marriage—action to set aside, 336; competency 
of parties, 257; infancy of party, 427; legiti- 
macy of children, 444; presumption, 216. ' 

Margha@lling Assets and fSecurities—interest, 
102; rights of subsequent mortgagee, 216. 

Master and Servant—accounting in suit for 
wrongful discharge, 257; assumed risk, 62, 
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79, 102, 118, 148, 257, 278, 296, 318, 353, 367, 
444; care required, 444; compensation, 367; 
contract of employment, 79, 216, 257, 408; 
contractor’s bond, 353; contributory negli- 
gence, 7$, 102, 118, 159, 193, 216, 257, 296, 
313, 393, 445, 461, 480; defective appliance, 
39, 62, 193, 217, 232, 296, 336, 353, 409, 445, 
462; defective logging cars, 217; defective 
machinery, 62, 102, 159; defective premises, 
232; defective scaffolding, 257; duty of rail- 
road toward construction gang, 445; duty 
to select safe place to work, 480; duty to 
warn servant, 462, 480; hiring by the month, 
461; employer’s liability act, 367; enticing 
servant to break contract, 176; evidence as 
to negligence, 273; evidence in personal in- 
jury case, 217; evidence of master’s negli- 
gence, 63; existence of relation, 257; failure 
to guard emery wheel, 39; failure to warn 
against danger, 273; fellow servant, 143, 296, 
336, 353, 367, 409, 445; fraudulent breach of 
contract, 232; implied agreement not to di- 
verge secret process, 22; incompetency of 
servant, 273, 313; independent contractor, 
176, 257, 313; injury to child employe, 480; 
injury to property, 445; injury to railway 
brakeman, 143, 480; injury to servant, 273, 
336, 393; injury to switchman, 63; injury to 
third person, 79, 119, 176, 462; instructions 
in personal injury case, 119, 232; knowledge 
of danger, 313; liability for injury to third 
person, 257; limitation of liability, 119; loan 
of servant to thrd person, 273; malicious in- 
jury to patron, 353; minors, 393; negligence, 
63. 79, 296, 336, 393, 409; non-compliance 
with statute, 39; obvious danger, 273; ob- 
vious defects, 143;- personal injuries, 143; 
persons engaged in superintendence, 367; 
pleadingscontributory negligence, 79; proof 
and variance in personal injury case, 232; 
proximate cause, 176, 367; repairing ma- 
chinery, 232; res ipsa loquitur; 313, 480; 
rights of life tenant, 102; rules, 63, 176; 
safe ploce to work, 143, 193, 296, 409, 445, 
462, 48C€; term of employment, 257; torts of 
servant, 39, 119, 257, 409, 445, 462; unsafe 
appliances, 427; unsafe condition of rail- 
road track, 63; unsafe place to work, 336; 
use of dynamite, 462; vice principals, 119; 
violation of ordinance, 217; violation of 
statute, 143; warning of danger assumed, 
296; wrongful discharge, 193, 445. 

Mechanic’s Liens—account filed, 313; effect of 
payment of note, 217; construction of stat- 
ute, 119; foreclosure, 119, 445; homestead, 
353, labor with consent of owner, 336; ma- 
terialmen, 119; non-lien claims, 193; plans 
of architect, 63; proceedings to enforce, 409; 
right of materialman, 462. 

Mines and Minerals—abandonment, 367; adverse 
claims, 273; assessment work, 409; assign- 
ment of oil lease, 22; evidence, 367; laborer’s 
liens, 176; negligence of train dispatcher, 
427; notice of location, 193; ofl lease, 176, 
233; pleadings in action to recover, 409; 
posting notice, 22; right of locator, 427; 
right to terminate, 368; sale of land reserv- 
ing ownership in oil well, 119; sale of un- 
mined coal, 119. 

Money Paid—issues, 409. : 

Money Received—defenses, 102; obligation, 217; 
payment by mistake, 313; recovery of money 
wrongfully obtained, 233. 

Monopolies—agreement to sell to but one party, 
480; contract to pay commissions, 313; Mis- 
souri anti-trust statute, 427; prohibited 
combinations, 79; restraint of trade, 217. * 

Mortgages—absolute deed as mortgage, 22, 23; 
accounting, 143; action to redeem, 336; 
assets, 193; assignment, 445; assignment of 
notes, 143; assumption of debt, 296; attor- 
ney’s fees, 368; contract right under muni- 
cipal ordinances, 427; debts. secured, 217; 
deed absolute, 63, 79; deed as collateral, 63; 
deed intended as security, 313; deeds of 
trust, 176; ejectment, 353; enforcement, 63; 
estoppel of mortgagor, 296; foreclosure, 
177, 233, 336, 353, 409; foreclosure and 
sheriff's sale. 298: foreclosure sale, 257: 
innior liens. 177: liability of trustee. 119; 
limitation of action, 368; merger of estates, 
177; order to show cause, 177; possesson of 
land, 368; purchase by city of equity in 





water plant, 445; redemption by second 
mortgagee, 409; remedies of tenant’s credi- 
tors, 368; right to foreclose, 233; sale, 39; 
sale by trustee, 445; sale by trustee under 
void appointment, 177; satisfaction, 462; 
validity, 368; stock ot merchandise, 336; 
validity in hands of assignee, 257; validity 
where resting on forged deed, 217; who may 
purchase at foreclosure sale, 63. 
Motions—ex parte order, 79. 
Municipal Corporations—action to recover taxes, 
368; action to restrain public improvements, 
63; acts of officers of defacto corporations, 
1438; alley improvements, 63; assessment for 
street improvements, 102, 368; assessment 
for taxes, 177; assessment proceedings for 
local improvements, 102; assignments of 
money due on contract, 273; authority of 
officers, 296; board of police commissioners, 
273; bona fide holders, 23; building wharves 
’ and docks, 103; city attorney’s right to 
compensation for extra service, 462; col- 
lection of special taxes, 103; construction 
of sewers, 353; contracts, 217; contract for 
a city improvement, 238; contracts with 
city, 79; defective sidewalks, 23, 79, 409, 
481; damages for changes in street grades, 
217; damages for change of street grade, 
480; defective streets, 445; drains, 368; effect 
of police officer’s offer of service, 39; em- 
ployee’s leave of absence, 368; enforce- 
ment of assessment, 103; establishment of 
drains, 462; house slants, 296; icy side- 
walks, 368; improvements, 103, 193, 273; 
incorporations, 296; incorporation proceed- 
ings, 233; injury caused by defective streets, 
336; injury to pedestrian by automobile, 257; 
justifying violation of ordinance, 194; lia- 
bility for injuries, 368; liability for ser- 
vices of village attorney, 194; library dona- 
tions, 217; maintenance of booms, 481; mem- 
bership of police board, 480, 481; multiplicity 
of suits, 177; navigable waters, 79; New 
Orleans board of liquidation, 409; obstruction 
in streets, 297; obstruction of alley, 273; 
obstruction on sidewalks, 368; occupation 
tax, 313; operation of lighting plant, 273; 
ordinance as to street car separation of 
races, 257; ordinances as to wages of labor- 
ers, 79; parkway rules, 233; paving con- 
tracts, 119; penalties, 257; penalties for 
nonpayment of taxes, 462;, police officers, 
273; power to grant exclusive privilege, 427; 
proceedings to remove employee, 462; pur- 
chase of volunteer fire department property, 
462; railroad aid bonds, 63; railroad using 
alley for track, 257; real and personal prop- 
erty, 336; reasonableness of regulations, 
194; regulation of billiard rooms, 63; re- 
moval of ashes, 368; removal of garbage, 
108, 130; removal of mayor, 445; removal of 
unsafe building, 39; requisites of complaint, 
314; riparian rights, 159; rights of occupants 
of market stalls, 233; right to operate public 


‘ 


work, 314; rules for proceedure for city 
council, 336; street improvements, 314; 
sewer improvements, 194; special assess- 


ments, 297; speed regulation as to auto- 
mobiles, 427; street improvements, 23, 297, 
368; street railroad franchises, 63; street 
railroad tunnel, 297; supplemental assess- 
ments; 148; validating ordinance, 393; 
validity of appointment of police, 445; 
. Validity of ordinance, 257; violation of po- 
lice regulation, 23; use of streets, 257. 

Names—use of junior and senior, 143. 

Navigable Waters—accretion, 217; acts requir- 
ing alteration of bridges, 409; islands, 103; 
right of railroad company to _ construct 
bridge. 427; riparian rights; 159; title of 
state, 273 

Negligence—assumed risk, 194; care as to per- 
sons on adjoining highway, 462; children, 
297, 481; concurring causes, 297; contribu- 
tory negligence, 103, 217, 353, 462; danger- 
ous premises, 273, 427; duty toward licenses, 
103; electric light plant, 314; evidence 217; 
fires, 481; frozen crop of sugar cane, 39; 
imputed negligence, 481; independent con- 
struction, 103; independent contractor, 409; 
injury in another state, 368; injury to li- 

! eensee, 39, 273;. instruction as to ordinary 
care, 119; last clear chance, 353; person in 
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charge of infant, 257; personal duties, 103; 

pleading, 39; premises abutting on high 

way, 336; private ways, 393; proximate 

cause, 23, 79; question for jury, 393; sub- 

mission of issues to jury, 273; turntable, 
*119; umprecedented flood, 79; where acci- 
dent was without negligence, 23. 

New Trial—cumulative evidence, 445; grounds, 
159; newspaper publications, 194. 

Notice—warranties, 217. 

Novation—definition, 336; evidence, 39. 

Nuisance—abolition of private franchise, 336; 
declaration in action for damages, 336; 
easement of view, 297; fish factories, 159; 
injury to government quarantine station, 
159; injury to property, 368; outside stair- 
way, 427; permanency, 297; railroad’s use 
of street, 393; stairway near street, 409; 
oot for ‘abatement, 336; what constitutes, 


Officers—action against, 143; appointment by 
ballot, 353; board of pharmacy, 273; com- 
pensation, 297; title to office, 409. 

Parent and Child—contract for custody of child, 
194; custody of child, 217, 314, 336; custody 
of infant’s estate, 336; duty to support 
child, 368; emancipation, 427. 

Parties—bailment, 445; breach - warranty, 159; 
intervention, 427. 

Partition—attorney’s fees, 159; ' aevts of an- 
cestor, 481; equitable issue, 314; exceptions 
to sale, 143; homestead, 79; issues, 409; 
life estates, 368; method, 257; pleading, 23; 
referee’s report, 23. 

Partnership—accounting, 194; accounting, 462; 
acts of partner, 143; bills and notes, 368; 

| contract with individual member, 445; dis- 
solution, 143, 258, 462; effect of dissolution, 
63; expenses after dissolution, 393; firm as- 
sets, 481; firm settlement, 143; name, 177; 
real estate of firm, 314; rights against co- 
partners, 194; rights of co-partner, 409; 
sharing profits, 143; suit for settlement 
against surviving partner, 159; surviving 
partner as administrator, 159. 
Party Walls—regulation by statutes, 63; right 
| and Habilities, 394. 

Patents—infringements, 159; license, 159; suit 
for infringement, 427. 

Payment—application of payment, 23; applica- 
tion to old debt, 445; duress, 177; effect of 
extending time for paying note, 445; inno- 
— third parties, 297; voluntary character, 


39. 
Perjury—false swearing, 233; intent, 194; proof, 
| 79; taking of oath, 427 

Perpetuities—charities, 23; effect of election to 
take against will, 409; trusts, 409 

Physicians and Surgeons—action for service, 
194; compensation, 427; degree of skill re- 
quired, 177; dental colleges, 394; dentists 
practicing without license, 233; examina- 
tions for license, 177; exemplary damages, 
336; right to practice, 462. 

Pleading—alternative pleading, 336; amendment, 

3 ; amendment after evidence is in, 
{ 837; amendment after verdict, 337; bill of 
particulars, 258; conclusion of law, 409; con- 
stitutionality of statute, 314; demurrer, 194, 
353; failure to serve, 159; information and 
belief, 428; joint obligations, 143; motion 
for judgment on pleadings, 79; motion to 
strike, 353; negligence, 119; objections, 194; 
order allowing amendment, 233; plea of re- 
coupment, 177; striking out averments, 368; 
validity of statute, 481; waiver of defect, 
23; withdrawal of demurrer, 39. 

Pledges—assignment by pledgor, 445; sale of 
pledged goods, 297. 

Powers—wills, 462. 

Principal and Agent—action on bond, 462; au- 
thority of agent, 79, 194, 314, 337, 353; con- 
tract by agent, 314; contract of independent 
contractor, 159; dissolution of partnership, 
409; employment of agent, 297; good faith, 
217; knowledge of agent, 194; liability for 
false representations, 337; limitation on ap- 
parent powers of agent, 177; misrepresen- 
tation of agent to third party, 297; power 
of attorney, 462; presumption, 368; rights 
of third persons, 481; unauthorized act of 

agent, 463; when title passes, 314. 








Principal and Surety—assignment of bond, 
119; authority to deliver uncompleted 
bond, 103; construction of contract, 39; 
contractor’s bond, 394, 409; contribution 
between  co-sureties, 217; defenses of 
assignee of bond, 23; discharge of surety, 
159, 258; effect of extending time for pay- 
ment of debts, 314; failure to rely on pri- 
mary fund, 353; limitation, 103; parties, 
353; rights of sureties, 445, 463. 

hie 4 ee 103; notice of suit, 394; service, 

Prohibition—attachment, 314; civil service com- 
mission, 368; ground, 273; justices of the 
peace, 868; membership of political com- 
mittee, 394; scope of writ, 274. ! 

Property—adverse possession, 177; sale under 
execution, 409. 

Public Lands—additional lands, 368; adverse po- 
session, 79; burden of proving grant, 258; 
claims of homesteader, 79; conflicting 
grants, 481; contests, 368; disposition of 
school lands, 159; estoppel, 368; forcible 
entry and detainer, 410; forfeiture, 314; 
grants of steta, 79; homestead, 363; inter- 
ference by court with land department, 
217; mining claims, 103; notice of forfeiture, 
103; proceedings in land office, 428; proof 
of occupancy, 463; railroad land grants, 23; 
settlement and improvement, 177; Spanish 
grant, 337; town sites, 354; unlawful in- 
closure, 410; validity of grant, 2?. 

Public Office—appeal, 354. 

Quieting Title—action by mortgagor, 217; dis- 
claimer, 369; mortgage barred by limita- 
tions, 445; pleadings, 119, 143; possessions, 
337; right of action, 143. 

Quo Warranto—incorporation of village, 297; 
misuse of corporate franchise, 274. 

Railroads—accident at crossing, 119, 369; ap- 
parent danger, 177; backing trains, 233; 
care required at railway crossing, 217; con- 
tributory negligence, 63, 159, 233; crossing 
accidents, 40, 194; drinking water for pas- 
sengers, 481; duty of employees, 369; duty 
to brakeman, 159; duty to signal, 314; duty 
to trespassers, 369; duty to use spark ar- 
resters, 258; duty toward license on trial, 
481; duty toward persons on track, 159; 
duty toward trespassing children, 354; emi- 
nent. domain, 218; exemplary damages, 354; 
fences, 463; fires, 103, 274, 314, 394, 445; 
frightening horses, 369, 446; injury at cross- 
ing, 23, 387; injury from dislodged brake 
shoe, 354; injury to animals, 274; injury 
to cattle, 160; injury to consignee of 
freight, 410; injury to deaf persons, 144; 
injury to pedestrian, 144; instruction as to 
care required, 410; interests in land, 144; 
joint liabilty for injury to passenger, 103; 
joint liability of road and engineer for negli- 
gence, 194; killing dog at crossing, 337; 
killing stock on track, 258; liability for 
loss of baggage, 233; necessity of crossing, 
428; negligence, 23, 354, 463; notice of sale, 
481; operation by receiver, 160; personal 
injury by reason of defective cars, 23; rail- 
road commissioners, 314; rights in land, 
103, 119; rights in streets, 218; statutes re- 
specting cattle guards, 314; stopping fast 
mail train by flag, 481; stop, look and lis- 
ten, 394, 481; subscription in aid, 428; swamp 
land grant, 463; wanton injury to trespass- 
er, 

Rape—conviction of attempt, 160; corroboration 
of female, 233; indictment, 314; other of- 
fenses, 218; prior and subsequent lascivious 
conduct, 354; resistance, 194. 

Receivers—accounting, 40; allowance for dis- 

bursements, 463; allowance of fees from 

trust funds, 428; appointment, 23, 337; com- 

pensation where appointment was void, 144; 

grounds for appointment, 177; liability for 

rent, 446; judgment for sale of property, 

337; notice of sale, 481; settlement of claims, 


119, 
Records—destruction, 68; province of examiner, 
14 


mR... peter of commissioners, 314; spec- 
ial commissioner, 218, 

Reformation of Instruments—mortgage, 410. 

Release—attack for fraud, 194; consideration, 

194; effect on action against defendant sepa- 
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rately liable, 160; joint tort feasors, 394; 
pleading, 410, 446; repudiation, 144; recis- 
sion, 354; validity, 337. 

Religious Societies—quieting title, 337. 

Remainder—construction, 144; contingent re- 
mainder, 144. 

Removal of Causes—citizenship, 354; denial of 
civil rights, 63; diverse citizenship, 1603 
jurisdictional amount, 104; presentation of 
petition and bond to court, 428; suits be- 
tween non-residents, 160. 

Replevin—answers of defendants inuring to 
others, 23; attached property, 297; judgment, 
354; liability on bond, 194; pleading, 104; 
property in custodia legis, 463; property 
taken for husband’s debts, 218. 

Review—breach of contract, 274. 

Robbery—questions for jury, 63; what consti- 
tutes, 177. 

Sales—action for preach, 297, 394; agreement for 
rescission, 119; ambiguity as to time of de- 
livery, 104; pailments, 160, 369; bona fide 
purchasers, 369; breach, 177; breach and 
measure of damages, 481; breach by seller, 
120; breach of conditions, 463; breach of 
contract, 194; breach of warranty, 63, 314; 
chattel mortgages, 337; compliance with 
contract, 463; conditional sale, 233, 328; 
conditions, 63, 120; construction, 144, 394; 
contracts, 446, 481; ‘damages for breach, 194, 
369; delay in furnishing building material, 
23; ‘delivery, 177, 428; delivery in bulk, 428; 
delivery to carrier, 233, 482; duty to in- 
spect, 218; effect of mortgage by buyer, 40; 
entire contract, 410; evidence, 80; failure of 
consieration, 23; failure to accept goods, 
40; fraud, 394; goods lacking in quality, 
40; issues and proof, 369; liens, 120, 297; 
measure of damages for breach, 63, 428; 
misrepresentations, 463; mistake, 258; ob- 
taining property without paying price, 24; 
off& and acceptance, 446; purchase of tim- 
ber from life tenant, 258; reasonable time 
to inspect before rejecting, 24; recovery for 
shortage in weight, 24; recovery of price, 
40; remedies of seller in conditional sale, 
463; representation as to quality, 394; 
resale after buyer refused to accept, 
482; resale by seller, 297; right of recission, 
337; stoppage in transitu, 410; tender by 
vendee, 337; time of delivery, 314; title to 
property hidden table, 463; warranties, 120, 
369; warranty of validity of bonds, 428, 

Salvage—compensation, 160; on duties, 337. 

Schools and School Districts—religious garb, 
297; special tax relations, 337. 

Searches and Seizures—books and papers of 
corporations, 104. 

Seduction—evidence as to other acts, 233; testi- 
mony of female, 24. 

Sequestration—instruction, 482. 

Set-Off and Counterclaim—allowance 
provements, 233. ’ 

Sheriffs and Constables—attachment, 104; false 
imprisonment, 482; false return, 463; lia- 
bility for costs, 177; wrongful seizure on 
execution, 24. 

Shipping—damage to cargo, 354; delay in deliv- 
ery of vessel, 160; injury to goods, 297; in- 
jury to passenger, 258; injury to stevedore, 

| 482; right to limitation of liability, 463. 

Signatures—use of lead pencil, 337. 

Slaves—legitimacy, 446; legitimatizing cohabi- 
tation, 314. 

Specific Performance—agreement to execute 
mortgage, 24; contracts enforcable, ‘410; 
contracts for sale of land, 314; description 
of property, 337; enforcement of part con- 
tract, 144; fraud, 337; grounds for refusal, 
233; judgment, 63; laches, 337; mistake, 24; 
monetary relief, 218; option contract, 482; 
parol agreement, 354; perfecting title pend- 
ing action, 63; remedy at law, 233; sale of 
land, 218; sale of real estate, 410; statute of 
frauds, 337; sufficiency of consideration, 24; 
terminal facilities, 258. 

States—boundaries, 104, 218; change in course of 
navigable water, 482; expenditure, 369; pay- 
ment of warrant, 160. 

Statutes—certificate of presiding officer, 120; 
construction, 297; incorporation of city, 394; 
passage of bills, 410; pleading laws of an« 
other state, 482; special legislation, 4633 


for im- 





validity where signed after adjournment, 
Stipulations—judgment, 369; statement of facts, 


Street Railroads—appliances. 160; care required 
in riding on platform, 258; care required of 
motorman, 446; care required of passenger, 
218; collision with pedestrian, 482; colli- 
sion with team, 297; collision with vehcle, 
80; contributory negligence, 120, 177, 297; 
crossing track, 410; defective hearing, 463; 
discovered peril, 63; duty to look and listen, 
258; duty to pave between tracks, 446; duty 
to sound gong, 218; duty toward public, 177; 
ejection of passenger, 120; excessive speed, 
337; extension of term of franchise, 297; 
failure to ring bell, 298; frightening horses, 
104; height of trolley wire, 394; injury 
boarding car, 369, 410; injury to child on 
track, 446; injury to passenger, 40, 104, 120, 
233, 463; injury to person on track, 369; 
insolvency, 177; killing animals 354; negli- 
gence, 104, 463; ordinances as to sale of 
tickets to school children, 463; passenger 
jumping to avoid collision, 274; place of 
alighting, 274; pleadings in an action for 
personal injuries, 120; police regulations, 
314; premature starting of car, 298; proof of 
rules as to riding on front platform, 463; 
rails in street, personal property, 463; res 
ipsa loquitur, 24; riding on running board, 
104; right in streets, 178; right to lay tracks, 
144; term of franchise, 64; use of streets, 
258, 463; who are passengers, 80. 

Streets—collision with vehicle at crossing, 446. 

Subrogation—discharge of valid lien, 446; fur- 
nishing money to pay mortgage, 298; rights 
of persons subrogated, 40; subsequent mort- 
gagees, 274. 

Sunday—contracts, 233; sale of intoxicating liq- 
ours, 298; validity of contract, 120; work of 
necessity, 298. 

Taxation—action to quiet title, 80; annuities, 
94; bequests for masses, 258; cancellation 
of tax sale, 337; church property, 144; col- 
lection of delinquent taxes, 354; constitu- 
tionality of scheme of assessment, 233; de- 
cree confirming tax sale, 24; delinquent tax 
sale, 178, 369; description of property, 80, 
337; double taxation, 482; enrolled vessels, 
428; foreign corporations, 369; forfeiture 
of commissions, 338; fraud’ inducing sale, 
218; inheritance tax, 410; injunction, 64; in- 
terest on taxes due, 369; lands under water, 
120; notice of sale, 233; omitted property, 
144; payment by tenant in common, 178; 
penalty and costs, 233; property to be trans- 
ported out of state, 446; uestions review- 
able, 258; railroad stock, 178; real property, 
428; redemption from tax sale, 144; redemp- 
tion of property to minor, 120; situs of 
property, 234; state taxes, 428; statute of 
limitations, 80; suit to set aside tax sale, 
14; tax deed, 80, 178, 410; tax sale, 80, 178, 
234, 274, 298; use of public monies, 428; va- 
lidity of sale, 258; validity of tax deed, 178; 
waiver of notice of proceedings, 410. 

Telegraphs and Telephones—city ordinances, 
428; damages for delayed message, 369, 464; 
delay in delivery of message, 482; delay in 
telegram, 338; delay in transmitting mes- 
sage, 80; duty of receiving clerk, 482; ex- 
emplary damages, 24; failure to deliver 
telegram, 394; forfeiture of franchise, 144; 
injury to servant, 369; mental anguish, 464; 
misdelivery of message, 298; negligent de- 
lay in transmitting message, 64; nondelivery 
of message, 80; rates, 394; refusal to re- 
ceive message, 482; right to erect poles, 
410, 446; unauthorized telegram, 218; use of 
highway, 160. 

Tenancy in Common—action by tenants for 
damages, 464; adverse possession, 144, 178, 
388; disability of parties, 482; sale to third 
person, 144; surviving husband and heirs of 
wife, 160; taxes, 369; vendor’s lien, 80. 

Theaters and Shows—theater tickets as an ir- 
revocable license, 369. 

Threats—elements of offense, 258. 

Time—bill of exceptions, 274; fractions of day, 
369; period expiring on Sunday, 370. 

se liability, 370; recovery of attorneys’ 
‘ees, 3 
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Towage—negligent injury to tow, 160. 

Towns—authority of trustee, 144; claims, 482. 

Trade Marks and Trade Names—colored streak 
in wire rope, 338; distinctiveness of design, 
464; false representations, 234; goods bear- 
ing false label, 40; indefiniteness of descrip- 
tion, 64; labels, 394; scope of trade-mark, 
338; suit for infringement, 104; unfair com- 
petition, 160, 218, 338, 464. 

Trade Unions—obligation of members, 178. 

Trespass—action by reversioner, 120; adverse 
possession, 120; attaching wires to building, 
64; bees, 104; county records, 218; cutting 
logs into lumber, 446; cutting timber, 234; 
destruction of crops, 80; evidence, 338; ex- 
emplary damages, 410; instructions, 370; 
possession, 120; right of entry, 338. 

Trespass to Try Title—adverse possession, 160; 
burden of proof, 24; evidence, 80; good faith, 


370. 

Trial—action for damages on delayed telegram, 
64; amendment of verdict, 338; applicability 
of instruction to case, 274; argument of 
counsel, 24; assumption as to facts, 298; 
contract for sale of land, 274; credibility of 
witness, 144, 394; defective verdict, 104; de- 
finition of words, 234; demurrer of evidence, 
80; deposition, 80; directed verdict, 178; di- 
rection of verdict, 120, 234, 370; duties of 
trustees, 428; effect of an omission in an 
instruction, 64; exceptions, 338; findings, 
178, 234; instructions, 24, 178, 234, 274, 338, 
370; involuntary nonsuit, 234; irrelevant in- 
structions, 178; jury, 370; mental incompe- 
tency of plaintiff, 274; motion for non-suit, 
194; nonsuit, 354, 428; pleadings, 338; pre- 
judicial error, 178; quéstions for jury, 160; 
reception of evidence, 234, 428; recovery, 
120; res ipsa loquitur, 482; special findings 
of fact, 410; special interrogatories, 298; 
striking out evidence, 80, 234; trespass, 410; 
use of testimony at former trial, 120; ver- 
dict as affected special findings, 40. 

Trover and Conversion—evidence, 354, 446; re- 
ceiving proceeds of wrongful sale, 338; suf- 
ficiency of petition, 446; title to support, 

Trusts—accounting, 370; accounting by trus- 
tee, 338; agreements for purchase of land, 
80; burden of proof, 160; capital and income, 
274; conveyance of land, 218; conveyance of 
trust property, 410; distribution, 298; du- 
ties of trustees, 428; equity jurisdiction, 
298; ex maleficio, 24; following trust funds, 
354, 370; how created, 64; liability for rents 
and profits, 274; money loaned, 446; mort- 
gages, 80; option to buy land, 234; parol 
agreement, 178, 370; removal of trustee, 24; 
resulting trusts, 80; right of co-partner, 
410; right to mortgage, 160; right to revoke, 
298; sale by trustee, 370; testamentary 
trusts, 234; trust property, 274; voluntary 
execution, 160; withdrawal of instruction, 


80. 

Turnpikes and Toll Roads—termination of char- 
ter, ° 

United States—civil service, 298; immunity from 


suits, 234. ( 

Usury—charges for selling crop, 194; evidence, 
370; coercion, 218: payment of debt by third 
person, 24; questions for jury, 298; renewal 
of usurious contract, 120; what law governs, 


Vagrancy—sufficiency of complaint, 354. 

Vendor and Purchaser—abatement of price, 234; 
breach of contract for sale of real estate, 
258; caveat emptor, 370; conveyance to 
third person, 464; contract for. sale, 144; 
contract for sale of interest in land, 160; 
contract for sale of realty, 104; directed ver- 
dict, 370; executory contract, 218; fraud, 
178; homestead, 64; how created, 64; inade- 
quacy of price, 64; liens, 160; lien for pur- 
chase price, 120; marketable title, 464; 
notice of prior deed, 258; options, 258; oute 
standing leases, 194; recovery of purchase 
price, 178; refunding money paid, 144; rents 
and profits, 178; rescission of contract, 338; 
return of earnest money, 464; rights of 
assignee of notes, 370; right to declare for- 
feiture, 24; right to conveyance, 482; 
right to rent, 64; sale of land in 





gross, 24; tender, 338; tender of perform- 
ance, 258; title, 482; trust relations, 178; 
unpaid ticket, 464; validity of contract, 178. 

Venue—additional parties, 160; contempt pro- 
ceedings, 298; enjoining railroad company 
from enforcing rates, 178. 

Verdict—judgment of supreme court, 24. 

Warehouseman—conversion, 144; waiver of lien, 
428; warehouse receipts, 104, 354. 

Waters and Water Courses—acquisition of 
works by city, 258; action to quiet title, 
370; appropriation of water, 24; appropria- 
tion of water for irrigation purpose, 464; 
artificial channels, 446; damages, 394; di- 
version, 370; flooding lands, 234; flowage, 
298; flowage of land, 80; flowage rights, 144; 
grant of water power, 410; injunction 
against appropriation, 64; irrigation, 370; 
maintenance of embankment, 446; obstruc- 
tion by railroad, 428; obstruction of ease- 
ment, 482; partial invalidity of franchise, 
274; pollution, 104; pollution, 338; public 
water supply, 354; rates fixed by water 
company, 394; regulation of water and light, 
428; reservoir, 464; reservation in irrigation 
contract, 80; surface waters, 370; water 
rents, 120. 

Weapons—accidental discharge, 178; breach of 
the peace, 178; joint tort feasors, 274; right 
to carry, 446; shooting into dwellings, 274. 

Wills—abatement of legacies, 160, 218; adopted 
children, 410; allowance to guardian ad 
litem, 64; annuities, 338; capacity of tes- 
tator, 446; charge on devisee, 104; charge on 
land, 464; claims and counterclaim, 80; con- 
struction, 104, 298, 354, 370; construction as 
to word “bequeath,” 64; constructive trusts, 
218; contest, 258, 394; contingent devise, 24; 
contract to will, 234; creation of trust, 446; 
cross-examination, 144; death of remainder- 
man, 120; disposition of real estate, 64; 
duress, 482; election, 234; estates ‘Yor life, 
254; estate in trust, 394; estoppel by ac- 
ceptance of devise, 144; executor’s final ac- 
counting, 234; failure of legatee, 370; gifts of 
income, 104; identity of witnesss, 464; in- 
tention of testator, 24, 338; interest of pub- 
lic administrator in content, 410; mental ca- 
pacity, 40; mental weakness, 274; nature of 
estate devised, 104, 370; pencil erasures, 
120; probate, 410; reference to other writ- 
ing, 464; remainders, 464; rights of legatee, 
144; setting aside judgment, 80; testamen- 
tary capacity, 40, 258; testator’s intention, 
370; time for payment of legacy, 298; un- 
due influence, 298; validity of bequest, 428; 
= where prepared from instructions, 

Witnesses—attorney and client, 482; child- 
ren, 298; competency, 64, 218; compe- 
tency of contradictory evidence, 338; 
competency of infant, 24; competency when 
interested in action, 298; constitutional 
privilege, 178; contradictory statements, 446; 
conversation with deceased, 64; corrobora- 
tion, 354; credibility, 178; cross-examina- 
tion, 104, 234, 410; depositions, 354; dis- 
erediting testimony, 234; effect of examina- 
tion of adverse party, 80; evidence as to 
character of deceased, 80; evidence of good 
character, 160; examination, 194, 274; fires 
set by railroad engine, 104; husband and 
wife, 354, 464; illegal marriage, 354; im- 
peachment, 120, 144, 160, 446, 464, 482; in- 
formation acquired by physician 464; in re- 
buttal, 40; knowledge obtained from view, 
218; mileage fees, 64; privileged communi- 
cations, 314; privileged communications, 
410; privileged communications, 464; pro- 
duction of documents, 144; re-direct exami- 
nation, 354, 394, 446; refreshing memory, 
298, 482; scope of cross-examination, 40, 
298; surprise, 120; transactions with de- 
cedent, 64, 120, 144, 258, 370, 446, 482. 

Work and Labor—action for services, 258; archi- 
tect’s services, 80; express contract, 394; 
labor and materials furnished, 274; measure 
of damages, 298; persons in family relation, 
274; recovery on quantum meruit, 120; quan- 
tum meruit, 258; service between persons 
in family relation, 234; services of nurses, 
64; value of service, 338. ! 





